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Chairman Manzullo, Congresswoman Velazquez, and Members of the Committee, I am pleased to be here today to discuss an issue of concern to us all - - whether larger businesses are improperly receiving contracting opportunities intended for small businesses.  At the outset, I would like to briefly discuss the Administration’s efforts to increase contracting opportunities for small businesses and then discuss efforts to make sure that small businesses do in fact have access to these opportunities.

Expanding the small business supplier base
The Administration is working hard to create an environment where small businesses can flourish and apply their talents to the many pressing needs facing our government.  For small businesses, the primary issue is access to the federal marketplace and the opportunity to compete.  And, for us, as policymakers, the issue is a dramatically reduced contractor base, and the mounting lost opportunity cost of choosing among fewer firms with fewer ideas and innovations to deliver products and services at lower prices.

On March 19, 2002, the President unveiled a Small Business Agenda that made several proposals to increase the access of small business to federal contracting opportunities.  The Agenda called upon the Office of Management and Budget to develop a strategy for unbundling federal contracts.  Contract bundling is defined in the Small Business Act as “consolidating 2 or more procurement requirements for goods or services previously provided or performed under separate smaller contracts into a solicitation of offers for a single contract that is likely to be unsuitable for award to a small business concern.”  The law further defines a separate smaller contract as a “contract that has been performed by 1 or more small business concerns or was suitable for award to 1 or more small business concerns.”  While statutory and regulatory provisions recognize that contract bundling can have some benefits these provisions address the detrimental effects that this contracting practice can have on small business opportunities.

My office formed and chaired an interagency working group to develop the strategy requested by the President.  In June we held a public meeting to give interested parties - - especially small businesses - - an opportunity to express their views on this important subject.  Taking these views into consideration, I submitted a report to the President in October 2002 entitled “Contract Bundling: A Strategy for Increasing Federal Contracting Opportunities for Small Business.”  In our report, we found that, although contract bundling can serve a useful purpose, the negative effects of contract bundling over the past 10 years cannot be underestimated.  Not only are substantially fewer small businesses receiving federal contracts, 

but the federal government is suffering from a smaller supplier base.  As we have broadened the 

scope of contract requirements into fewer and fewer contract vehicles over the past decade, the pool of small business contractors receiving new contract awards declined from 26,000 in 1991 to about 11,600 in 2000.  

Our report to the President found that “multiple award contracts” and orders placed against such contracts are not uniformly reviewed for contract bundling issues.  Multiple award contracts allow agencies to award identical contracts to multiple qualified contract holders who engage in streamlined competition amongst each other for task and delivery orders.   This lack of uniform review is a problem because, while there has been a sharp decline in other contract actions, there has been a significant increase in orders.  Our data showed that department and agency expenditures for orders under existing contracts increased from $21 billion in fiscal year 1990 to a high of $72 billion in fiscal year 2001.  Also, as you know, federal contractors that receive contracts of $500,000 or more for products or services or $1 million or more for construction are required to prepare plans for subcontracting with small businesses.  Our report to the President found that compliance with these subcontracting plans and agency oversight of contractor compliance with the plans has been inconsistent. 

The strategy outlined in our report to the President identified nine specific actions the Administration is taking to eliminate unnecessary contract bundling and mitigate the effects of bundling that agencies find to be necessary and justified.  To help implement the strategy, my office is heading an interagency task force to develop regulations to amend both the Federal Acquisition Regulation (FAR) and Small Business Administration (SBA) bundling regulations.  

We published proposed regulations in the Federal Register on January 31, 2003.  

Several actions in the strategy and our proposed regulations address findings in our report to the President.  For example, to close a loophole that might allow agencies to avoid justification and mitigation procedures that would otherwise guard against unwarranted bundling, we intend to clarify that contract bundling rules apply to various types of multiple award contracts and task and delivery orders placed against such contracts.   Also, we are asking agencies to assess prime contractor compliance with goals identified in their small business subcontracting plans, as part of the agencies’ overall evaluation of the prime contractor’s performance.  Since this “past performance” information is often used as a significant factor in agency decisions to award contracts, this requirement should provide strong incentive for prime contractors to increase subcontracting opportunities for small businesses.

We believe that, when fully implemented, the actions identified in the Administration’s strategy will significantly increase small business access to federal opportunities for contracting and subcontracting.  However, we share your interest in making sure that small businesses do in fact have access to these opportunities.  When small businesses are excluded from federal opportunities, our agencies, small businesses, and the taxpayers lose.  With this in mind, the Administration is taking steps to ensure that large businesses are not improperly receiving contracting opportunities intended for small businesses.

Small business size status
We have heard of instances where large businesses are taking advantage of contracting opportunities intended for small businesses.  Our office does not have “hard evidence” that this is happening.  But, of course, we want to make sure that the various actions  the Administration is taking do in fact increase small business access to contracting opportunities.  We are particularly concerned about larger contractors masquerading as small businesses in large, long-term contracts, thus depriving small businesses of significant opportunities to compete against their peers.  We understand the General Accounting Office (GAO) is investigating this matter and we look forward to reviewing their findings.

We also welcome SBA’s recent issuance of a proposed rule to amend its regulations on small business size status.  SBA, which determines eligibility for programs that require status as a small business, has proposed amendments to make sure that large businesses do not take advantage of benefits intended for small businesses.  This action should help protect against misrepresentation of small business status.

In the meantime, there are other protective measures we can and should take.  I understand that GAO is finding that, in some cases, agencies are relying on inaccurate or misleading data to make decisions about small business contract awards.  If that is the case, we need to take corrective action.  We want to make sure that small businesses do in fact have access to contracting opportunities intended for their benefit.  In particular, my office is taking steps to prevent misrepresentations under “government-wide acquisition contracts” for information technology, known by their acronym, “GWACs.”  GWACs are awarded by executive agents designated by OMB under the Clinger-Cohen Act.  Typically structured as multiple award contracts, GWACs are popular vehicles for satisfying agency needs, in large part because they provide quick access to the marketplace and can save customers the cost and burden of establishing their own separate contracts.  Today four agencies serve as executive agents: (1) the General Services Administration (GSA), (2) the Department of Commerce, (3) the National Aeronautics and Space Administration, and (4) the National Institutes of Health (NIH). These agencies maintain a total of 15 GWACs.  GSA has ten GWACs, NIH has three, and the other two agencies have one each. 
On February 11, 2003, we advised our four executive agents, whose designations were up for renewal in April, of our intention to require that they obtain annual certifications from their contractors regarding small businesses status.  We did not target these agencies because of perceived wrongdoing.  As I mentioned earlier, our office does not have hard evidence of  larger businesses improperly taking advantage of contracting opportunities intended for small businesses.  However, we believe GWACs, like other multiple award contracts and GSA’s Federal Supply Schedules, may be vulnerable to misrepresentation because they are typically large and long term.  Their structure allows a pre-qualified contractor to receive sizable work orders from agencies over the course of many years, often in the millions and occasionally even in the hundreds of millions.  For this reason, we used the renewal process to provide temporary protection from possible misrepresentation of small business status.

Under OMB’s designations, the executive agents are required to develop schedules identifying when their small business GWAC contractors will begin annual certification of their size status.  Our intent is not to disrupt contract performance by, for example, requiring termination of contracts with businesses who were small but became large during contract performance.  Also, we remain flexible in considering ways to implement the certification requirement prospectively, so that we do not have unintended consequences.  However, we expect our executive agents and their customer agencies as appropriate to identify this change in business status in the normal course of their reporting in the Federal Procurement Data System.  For example, after a change of status from small to “other than small” occurs and is reflected in a change in the annual certification, agencies are expected to report that orders under the GWAC were awarded to a large rather than a small business.  Departments and agencies can then use this information to more accurately account for their small business contracting activities and make appropriate adjustments to their contracting practices to ensure small business access to contracting opportunities.  Of course, we expect all agencies to report suspected fraud and misrepresentation regarding business status to SBA and appropriate investigatory offices.

Conclusion
Our office will continue to work closely with SBA and major procuring agencies to increase small business access to contracting and subcontracting opportunities and to help guard against instances where small businesses are excluded from federal opportunities by fraud,

misrepresentation, or otherwise.  By doing so, we are helping to ensure that our citizens reap the full benefit of a robust supplier base and the talents of our many competitive small businesses who stand ready to help agencies carry out their missions.  This concludes my prepared remarks.  I am happy to answer any questions that you might have.
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