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27.104 FEDERAL ACQUISITION REGULATION

rized to adopt alternate policies, procedures, and clauses, (a) Patent infringement liability resulting from work per
but only to the extent determined necessary to meet the speformed by or for the Government;

cific requirements of laws, executive orders, treaties, or (b) Royalties payable in connection with performing
international agreement&ny agency action adopting such Government contracts; and

alternate policies, procedures, and clauses shall be covered (c) Security requirements covering patent applications

in published agency regulations. containing classified subject matter filed by contractors.
27.102 [Reserved] 27.201 Authorization and consent.
27.103 Policy. 27.201-1 General.

The policies pertaining to patents, data, and copyrights () In those cases where the Government has authorized

are set forth in this Part 27 and the related clauses in Part 507 consented to the manufacture or use of an invention
described in and covered by a patent of the United States,

27.104 General guidance. any suit for infringement of the patent based on the manu

(a) The Government encourages the maximum practical facture or use of the invention by or for the United States by
commercial use of inventions made while performing @ contractor (including a subcontractor at any tier) can be
Government contracts. maintained only against the Government in the U.S. Claims

(b) Generallythe Government will not refuse to award a Court and not against the contractor or subcontractor (28

contract on the grounds that the prospective contractor may?->-C- 1498).To ensure that work by a contractor or sub
infringe a patent. contractor under a Government contract may not be

(c) Generally the Government encourages the use of enjoined by reason of patent infringement, the Government
inventions in performing contracts and, by appropriate con shall give authorization and consent in accordance with this
' rﬁgulation.The liability of the Government for damages in

tract clauses, authorizes and consents to such use, eve X . . )
ny such suit against it malyowevey ultimately be borne

though the inventions may be covered by U.S. patents ancﬁ the contractor or subcontractor in accordance with the
indemnification against infringement may be appropriate. y ) . . .
terms of any patent indemnity clause also included in the

(d) Generally the Government should be indemnified L
. o . contract, and an authorization and consent clause does not
against infringement of U.S. patents resulting from- per . e .
forming contracts when the supplies or services acauire ddetract from any patent indemnification commitment by the
9 PP q contractor or subcontractdrherefore, both a patent indem

u?fder dt?e coln trgcts normallly a;e t(r)]r ha\:)ell b.eetnh sold Ornity clause and an authorization and consent clause may be
offered for sale by any supplier to the public in the com .~ . i the same contract.

merqal open mar}<et or are the same as such supplies or (b) The contracting dicer shall not include in any sotic
services with relatively minor modifications. itation or contract—

@) T_h_e Gove_rn_ment acquires s_upplies or ser_vi_ce_s ona (1) Any clause whereby the Government expressly
competitive basis in accordance with Part 6, but it is impor agrees to indemnify the contractor against liability for
tant that the dbrts directed toward full and open patent infringement; or
competition not improperly demand or use data relating to (2) Any authorization and consent clause when both

private developments. complete performance and delivery are outside the United

(f) The Government honors the rights in data resulting siates; its possessions, and Puerto Rico.
from private developments and limits its demands for such
rights to those essential for Government purposes. 27.201-2 Clauses on authorization and consent.

(9) The Government honors rights in patents, data, and (a) The contracting dicer shall insert the clause at
copyrights, and complies with the stipulations of law in 52 227-1 Authorization and Consent, in solicitations and
using or acquiring such rights. contracts (including those for construction; architect-engi

(h) Generally the Government requires that contractors neer services; dismantling, demolition, or removal of
obtain permission from copyright owners before including improvements; and noncommon carrier communication ser
privately-owned copyrighted works in data required to be vices), except when using simplified acquisition procedures

delivered under Government contracts. or both complete performance and delivery are outside the
United States, its possessions, and Puerto Rédthough
Subpart 27.2—Patents the clause is not required when simplified acquisitior pro
cedures are used, it may be used with them.
27.200 Scope of subpat. (b) The contracting dicer shall insert the clause with its
This subpart prescribes policy with respect to— Alternate | in all R&D solicitations and contracts (including
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PART 27—FATENTS, DATA, AND COPYRIGHTS 27.203-2

those for construction and architect-engineer services call are or have been sold offexied for sale by any supplier t
ing exclusively for R&D work or exclusively for the public in the commercial open market or that are
experimental work), unless both complete performance andsame as such supplies or services with relatively m
delivery are outside the United States, its possessions, andhodifications.Appropriate clauses for indemnification ¢
Puerto Ricowhen a proposed contract involves both R&D the Government are prescribed in the following subsectir
work and supplies or services, and the R&D work is the pri (b) A patent indemnity clause shall not be used in the
mary purpose of the contract, the contractinficef shall lowing situations:
use this alternate. In all other proposed contracts involving (1) When the clause at 52.227Auythorization and
both R&D work and supplies or services, the contracting Consent, with itsAlternate |, is included in the contrac
officer shall use the basic claugdso, when a proposed except that in contracts calling also for supplies of the k
contract involves either R&D or supplies and materials, in described in paragraph (a) above, a patent indemnity cl
addition to construction or architect-engineer work, the con may be used solely with respect to such supplies.
tracting oficer shall use the basic clause. (2) When the contract is for supplies or services
(c) If the solicitation or contract is for communication such items with relatively minor modifications) that cleal
services with a common carrier and the services are -unregare not or have not been sold dieoéd for sale by any sup
ulated and not priced by a tdrsithedule set by a regulatory plier to the public in the commercial open market. Howe\
body, the contracting diter shall use the clause with its a patent indemnity clause may be included in (i) sealed

Alternate II. contracts to obtain an indemnity regarding specific com
nents, spare parts, or services so soldfered for sale (see
27.202 Notice and assistance. 27.203-2(b) below), and (ii) contracts to be awarded (ei
by sealed bidding or negotiation) if a patent owner conte
27.202-1 General. that the acquisition would result in patent infringement ¢

The contractor is required to notify the contractinfj-of  the prospective contractafter responding to a solicitatio
cer of all claims of infringement that come to the that did not contain an indemnity clause, is willing
contractofs attention in connection with performing a indemnify the Government against such infringemi
Government contracthe contractor is also required, when either—

requested, to assist the Government with any evidence and (A) Without increase in price on the basis tt
information in its possession in connection with any suit the patent is invalid or not infringed, or
against the Government, or any claims against the (B) For other good reasons.
Government made before suit has been instituted, on (3) When both performance and delivery are to

account of any alleged patent or copyright infringement outside the United States, its possessions, and Puerto
arising out of or resulting from the contract performance. unless the contract indicates that the supplies or other d
erables are ultimately to be shipped into one of those ai

27.202-2 Clause on notice and assistance. (4) When the contract is awarded using simplifi
The contracting dicer shall insert the clause at 52.227- acquisition procedures.
2, Notice andAssistance Regarding Patent and Copyright (5) When the contract is solely for architect-engine

Infringement, in supplyservice, or research and develop work (see Part 36).

ment solicitations and contracts (including construction and

architect-engineer contracts) which anticipate a contract27.203-2 Clauses for sealed bid contracts (excluding

value above the simplified acquisition threshold, except construction).

when complete performance and delivery are outside the (a) Except when prohibited by 27.203-1(b) above,

United States, its possessions, and Puerto Rico, unless theontracting dicer shall insert the clause at 52.227-3, Pat

contracts indicate that the supplies or other deliverables ardndemnity in sealed bid contracts for supplies or servit

ultimately to be shipped into one of those areas. (excluding construction and dismantling, demolition, a
removal of improvements), if the contractindicér deter

27.203 Patent indemnification of Government by mines that the supplies or services (or such items \

contractor. relatively minor modifications) normally are or have be
sold or ofered for sale by any supplier to the public in t
27.203-1 General. commercial open markeAlso, the clause may be include

(a) To the extent set forth in this section, the Government as authorized in 27.203-1(b)(2)(i).
requires reimbursement for liability for patent infringement  (b) In solicitations and contracts (excluding those
arising out of or resulting from performing construction construction) that call in part for specific components, sf
contracts or contracts for supplies or services that normallyparts, or services (or such items with relatively minor-m
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27.203-3 FEDERAL ACQUISITION REGULATION

ifications) that normally are or have been sold ferefd for Government administrative convenience, and the ease of
sale by any supplier to the public in the commercial openidentification of the items.
market, the contracting fider may use the clause with its (c) In solicitations and contracts for communication ser
Alternate | or IlI, as appropriateThe choice between vices and facilities where performance is by a common
Alternate | (identification of excluded items) aAtlernate carriet and the services are unregulated and are not priced
Il (identification of included items) should be based upon by a tarif schedule set by a regulatory bothe clause shall
simplicity, Government administrative convenience and be used with ita\lternate IIl.
ease of identification of the items.

(c) In solicitations and contracts for communicationrt ser 27.203-5 Clause for construction contracts and for
vices and facilities where performance is by a common dismantling, demolition, and removal of
carrief and the services are unregulated and are not priced improvements contracts.

by a tarif schedule set by a regulatory bpdge the basic Except as prohibited by 27.203-1(b), the contractifig of
clause with itlternate IIl. cer shall insert the clause at 52.227-4, Patent
Indemnity—Construction Contracts, in solicitations and

27.203-3 Negotiated contracts (excluding contracts for construction or that are fixed-price for dis
construction). mantling, demolition, or removal of improvements. If it is

A patent indemnity clause is not required in negotiated determined that the construction will necessarily involve the
contracts, (except construction contracts covered at 27.203use of structures, products, materials, equipment, processes,
5), but may be used as discussed in 27.203-4 bélow or methods that are nonstandard, noncommercial, or special,
decision to omit a patent indemnity clause in a negotiatedthe contracting dicer may expressly exclude them from the
fixed-price contract described in this subsection should bepatent indemnification by using the basic clause with its
based on a price consideration to the Government fgofor  Alternate |I.
ing the indemnification rights normally received by
commercial purchasers of the same supplies or services. 27.203-6 Clause for Government waiver of indemnity.

If, in the Governmens' interest, it is appropriate to
27.203-4 Clauses for negotiated contracts (excluding exempt one or more specific United States patents from the

construction). patent indemnity clause, the contractinfjoefr shall obtain
() The contracting dicer may insert the clause at written approval from the agency head or designee and shall
52.227-3, Patent Indemnity— insert the clause at 52.227Waiver of Indemnityin solic
(1) As authorized in 27.203-1(b)(2)(ii); and itations and contracts in addition to the appropriate patent

(2) Except as prohibited by 27.203-1(b), in solicita indemnity clauseThe contracting dicer shall document
tions anticipating negotiated contracts (and such contracts}the contract file with a copy of the written approval
for supplies or services (excluding construction and dis
mantling, demolition, and removal of improvements), if the 27.204 Reporting of royalties—anticipated orpaid.
contracting dicer determines that the supplies or services
(or such items with relatively minor modifications) nor 27.204-1 General.
mally are or have been sold orfevked for sale by any (a)(1) To determine whether royalties anticipated or-actu
supplier to the public in the commercial open market. ally paid under Government contracts are excessive,
Ordinarily, the contracting éter, in consultation with the  improper or inconsistent with any Government rights in
prospective contractpshould be able to determine whether particular inventions, patents, or patent applications; con
the supplies or services being purchased normally are ottracting oficers shall require prospective contractors to
have been sold or fefred for sale by any supplier to the furnish certain royalty information and shall require con
public in the commercial open market. (For negotiated con tractors to furnish certain royalty reports. Contracting

struction contracts, see 27.203-5.) officers shall take appropriate action to reduce or eliminate
(b) In solicitations and contracts that call in part for-spe excessive or improper royalties.
cific components, spare parts, or services (or such items (2) Royalty information shall not be required (except

with relatively minor modifications) that normally are or for information under 27.204-3) in sealed bid contracts
have been sold or fefred for sale by any supplier to the unless the need for such information is approved at a level
public in the commercial open market, the contractifig of above that of the contractingfickr as being necessary for
cer may use the clause with ifdternate | or Il, as proper protection of the Governmenihterests.
appropriateThe choice betweeflternate | (identification (b) Any solicitation that may result in a negotiated -con
of excluded items) andilternate Il (identification of tract for which royalty information is desired or for which
included items) should be based upon simpljcity cost or pricing data is obtained (se&R-15.804) should
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PART 27—FATENTS, DATA, AND COPYRIGHTS 27.206-1

contain a provision requesting information relating to any (1) Evaluate an ééror's price by adding an amour
proposed chae for royalties. If the response to a solicita equal to the royalty; or
tion includes a chae for royalties, the contractingfioer (2) Negotiate a price reduction with anfevbr-

shall, before award of the contract, forward the information licensee when the f&fror is licensed under the same patt
relating to the proposed payments of royalties to tfieeof  at a lower royalty rate.

having cognizance of patent matters for the contracting (c) If the Government is obligated to pay a royalty ol
activity concerned. The cognizant dice shall promptly patent involved in the prospective contract, the contrac
advise the contracting fider of appropriate action. Before officer shall insert in the solicitation, substantially as shoy
award, the contracting fider shall take action to protect the the provision at 52.227-7, Patents—Notice of Governmr
Governmens interest with respect to such royalties, giving Licensee.

due regard to all pertinent factors relating to the proposed

contract and the advice of the cognizariicef 27.205 Adjustment of royalties.

(c) The contracting dfcer, when considering the (a) If at any time the contractingficer has reason tc
approval of a subcontract, shall require and obtain the sam&elieve that any royalties paid, or to be paid, under an-e
royalty information and take the same action with respect toiNd OF Prospective contract or subcontract are inconsis
such subcontracts in relation to royalties as required forWith Government rights, excessive, or otherwise improj
prime contracts under paragraph (b) of this subsection.tn€ facts shall be promptly reported to thigcefhaving cog

However consent need not be withheld pending receipt of Nizance of patent matters for the contracting acti
advice in regard to such royalties from théicef having concernedThe cognizant diice shall review the royalties
cognizance of patent matters thus reported and such royalties as are reported u

(d) The contracting dicer shall forward the royalty 27.204 and 27.206 and, in accordance with agency pr

information and/or royalty reports received to thé&cef dur(tes, ts_haII dielther ricorrt\?e.nd dap%rﬂﬂla&e action t_ow
having cognizance of patent matters for the contractingCon racting dicer or, 1t authorized, shall take appropria

activity concerned for advice as to appropriate action. action. S . . .
(b) In coordination with the cognizantfigk, the con

tracting oficer shall promptly act to protect the Governme
against payment of royalties on supplies or services—

(1) With respect to which the Government has & ri
alty-free license;

(2) At a rate in excess of the rate at which t
Government is licensed; or

(3) When the royalties in whole or in part otherwi
constitute an improper chge.

(c) In appropriate cases, the contractinficef in coor

dination with the cognizant fife shall obtain a refunc

, , pursuant to any refund of royalties clause in the cont
27.204-3 Patents—notice of Government as a licensee. (see 27.206) or negotiate for a reduction of royalties.

(&) When the Government is obligated to pay a royalty = (4) For guidance in evaluating information furnish

on a patent because of a license agreement between thgrsiant to 27.204 and 27.205(a) above, see 31.205-3'
Government and a patent owner and the contractiieof 37 311-34. See also 31.109 regarding advance underst
knows (or has reason to believe) that the licensed patent wilﬁngs on particular cost items, including royalties.

be applicable to a prospective contract, the Government

should furnish information relating to the royalty to 27206 Refund of royalties.

prospective dérors since it serves the interest of both the

Government and the fefors. In such situations, the eon  27.206-1 General.

tracting oficer should include in the solicitation a notice of When a fixed-price contract is negotiated under circt

the license, the number of the patent, and the royalty ratestances that make it questionable whether or not subste

recited in the license. amounts of royalties will have to be paid by the contrac
(b) When the Government is obligated to pay such a roy or a subcontractpsuch royalties may be included in the t

alty, the solicitation should also requirfabrs to furnish get or contract price, provided the contract specifies thai

information indicating whether or not eachfesbr is a Government will be reimbursed the amount of such ro

licensee under the patent or the patent owlrtés informa ties if they are not paid. Such circumstances might inclt

tion is necessary so that the Government may either— for example, either a pending Government anti-trust ac

27.204-2 Solicitation provision for  royalty
information.

The contracting dicer shall insert a solicitation provi
sion substantially as shown in 52.227-6, Royalty
Information, in any solicitation that may result in a negoti
ated contract for which royalty information is desired or for
which cost or pricing data is obtained under 15.804. If the
solicitation is for communication services and facilities by a
common carrieruse the provision with itlternate |.
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27.206-2 FEDERAL ACQUISITION REGULATION

or prospective litigation on the validity of a patent or patents 27.207-2 Clause forclassified contracts.

or on the enforceability of an agreement (upon which the  The contracting dicer shall insert the clause at 52.227-
contractor or subcontractor bases the asserted obligation) ta0, Filing of PatentApplications—Classified Subject
pay the royalties to be included in thegetr or contract  Matter, in all classified solicitations and contracts and in all

price. solicitations and contracts where the nature of the work or
_ classified subject matter involved in the work reasonably
27.206-2 Clause forrefund of royalties. might be expected to result in a patent application contain

The contracting dicer shall insert the clause at 52.227- ing classified subject matter
9, Refund of Royalties, in negotiated fixed-price contracts
and solicitations contemplating such contracts if the- con 27.208 Use of patented technology undethe North
tracting oficer determines that circumstances make it  American FreeTrade Agreement.
questionable whether or not substantial amounts of royalties  (3) The requirements of this section apply to the use of

will have to be paid by the contractor or a subcontractor attechnology covered by a valid patent when the patent holder

any tier is from a country that is a party to the No&tmerican Free
- TradeAgreement (NAFR).
21.207 Classified contracts. (b) Article 1709(10) of NAFR generally requires a user

of technology covered by a valid patent to make a reason
able efort to obtain authorization prior to use of the
patented technologyHowevey NAFTA provides that this

27.207-1 General.
(a) Unauthorized disclosure of classified subject matter

whether in patent applications or resulting from the 'Ssuancerequirement for authorization may be waived in situations

of a.patent, may be a vio'lation of 18 U.S.C. 7é@seq. of national emeagency or other circumstances of extreme
(Espionage and Censorship), and related statutes, and may,

) . . rgency or public noncommercial use.
be contrary to thg interests of national security . (c) Section 6 of Executive Order 12889 of December 27,
(b) Upon receipt from the contractor of a patent applica

. ) : 1993, waives the requirement to obtain advance authoriza
tion, not yet filed, that has been submitted by the contractor g

in compliance with paragraph (a) or (b) of the clause at tion for—

P - paragrap o o (1) An invention used or manufactured by or for the
52.227-10, Filing of Patenipplications—Classified Federal Government, except that the patent owner must be
Subject Matterthe contracting déiter shall ascertain the ' P b

proper security classification of the patent application. notified whenever the agency or its contractothout mak

Upon a determination that the application contains classi ing a patent search, knoyvs or _has dempnstrgble reasonable
fied subject mattethe contracting diter shall inform the grounds to know that an invention described in and covered

contractor of any instructions deemed necessary or-advis bY a vahd_U.S. patent is or will be used or manufactured
able relating to transmittal of the application to the United without a Ilcens.e; and , )
States Patent @¢e in accordance with procedures in the (2) The existence of a national emgency or other cir
National Industrial Security Program Operating Manual. If cumstances of extreme gency except that the patent
the material is classified “Secret” or hightte contracting ~ ©Wner must be notified as soon as it is reasonably practica
officer shall make every fefit to notify the contractor of the ~ Pl€ to do so. . .
determination within 30 days, pursuant to paragraph (a) of (d) Section 6(c) of Executive Order 12889 provides that

the clause. the notice to the patent owner does not constitute an admis
(c) In the case of all applications filed under the provi Sion of infringement of a valid privately-owned patent.
sions of this section 27.207, the contractinficef, upon (e) When addressing issues regarding compensation for

receiving the application serial numbthe filing date, and  the use of patented technolog§overnment personnel
the information furnished by the contractor under paragraphshould be advised that NARTuses the term “adequate
(d) of the clause at 52.227-10, Filing of Patent remuneration.” Executive Order 12889 equates “remunera
Applications—Classified Subject Matteshall promptly tion” to “reasonable and entire compensation” as used in 28
submit that information to personnel having cognizance of U.S.C. 1498, the statute which gives jurisdiction to the U.S.
patent matters in order that the steps necessary to ensure ti§eourt of Federal Claims to hear patent and copyright cases

security of the application may be taken. involving infringement by the U.S. Government.
(d) A request for the approval referred to in paragraph (c)  (f) Depending on agency procedures, either the techni
of the clause at 52.227-10, Filing of PatApplications— cal/requiring activity or the contractingfigier shall ensure

Classified Subject Mattemust be considered and acted compliance with the notice requirements of NAFATticle
upon promptly by the contractingficler to avoid the loss of ~ 1709(10). A contract award should not be suspended pend
valuable patent rights of the Government or the contractor ing notification to the right holder
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PART 27—FATENTS, DATA, AND COPYRIGHTS

27.302

(g) When questions arise regarding the notice require

“Small business firm,” as used in this subpart, mear

ments or other matters relating to this section, the small business concern as defined at 15 U.S.C. 632

contracting dicer should consult with legal counsel.

27.209 Use of patented technology undethe General
Agreement onTariffs and Trade (GATT).
(a) Article 31 ofAnnex 1C Agreement offrade-Related
Aspects of Intellectual Property Rights, to GA(Uruguay

implementing regulations of thdministrator of the Small
Busines®dministration. (For the purpose of this definitio
the size standard contained in 13 CFR 121.3-8 for si
business contractors and in 13 CFR 121.3-12 for smal k
ness subcontractors will be used. SAR Part 19.)
“Subject invention,” as used in this subpart, means

Round) addresses situations where the law of a membeinvention of the contractor conceived or first actua
country allows for use of a patent without authorization reduced to practice in the performance of work unde

from the patent holdemcluding use by the Government.
(b) The contracting dicer should consult with legal

Government contract; provided, that in the case of a vai
of plant, the date of determination defined in section 41

counsel regarding questions under this section. of the PlanWariety Protectiorct, 7 U.S.C. 2401(d), mus
also occur during the period of contract performance.
Subpart 27.3—Patent Rights under
Government Contracts 27.302 Policy.
(a) Introduction.The policy of this section is based ¢
27.300 Scope of subpar. Chapter 18 of title 35, U.S.C. (Pub. L. 95-517, Pub. L.
This subpart prescribes policies, procedures, and con 620, 37 CFR Part 401), the Presidential Memorandurr
tract clauses with respect to inventions made in the Government Patent Policy to the Heads of Execut
performance of work under a Government contract or sub Departments anégencies dated February 18, 1983, a
contract thereunder if a purpose of the contract or Executive Order 12591, which provides that, to the ex
subcontract is the conduct of experimental, developmental,permitted by lawthe head of each Executive Departme
or research work, except to the extent statutory require and agency shall promote the commercialization, in acc
ments necessitate fifent agency policies, procedures, and with the Presidential Memorandum, of patentable result
clauses as specified in agency supplemental regulations. federally funded research by granting to all contract
regardless of size, the title to patents made in whole ¢
27.301 Definitions. part with Federal funds, in exchange for royalty-free use
“Invention,” as used in this subpart, means any invention or on behalf of the Governmerithe objectives of this pol
or discovery that is or may be patentable or otherwise pro icy are to use the patent system to promote the utilizatio
tectable under title 35 of the U.S. Code or any novel varietyinventions arising from federally supported research
of plant that is or may be protectable under the Rlariety development; to encourage maximum participation
ProtectiorAct (7 U.S.C. 2321et seq). industry in federally supported research and developn
“Made,” as used in this subpart, when used in relation to efforts; to ensure that these inventions are used in a me
any invention, means the conception or first actual reduc to promote free competition and enterprise; to promote
tion to practice of such invention. commercialization and public availability of the inventio
“Nonprofit organization,” as used in this subpart, means made in the United States by United States industry
a university or other institution of higher education or an labor; to ensure that the Government obtaindicset
organization of the type described in section 501(c)(3) of rights in federally supported inventions to meet the need
the Internal Revenue Code of 1954 (26 U.S.C. 501(c)) andthe Government and protect the public against nonus
exempt from taxation under section 501(a) of the Internal unreasonable use of inventions; and, to minimize the c
Revenue Code (26 U.S.C. 501(a)), or any nonprofit scien of administering policies in this area.
tific or educational aganization qualified under a State (b) Contractor right to elect title Under the policy set
nonprofit oganization statute. forth in paragraph (a) of this section, each contractor, n
“Practical application,” as used in this subpart, means toafter disclosure to the Government as required by the p:
manufacture, in the case of a composition or product; torights clause included in the contract, elect to retain title
practice, in the case of a process or method; or to operate, iany invention made in the performance of work under
the case of a machine or system; and, in each case, undeontract. To the extent an agency's statutory requireme
such conditions as to establish that the invention is beingnecessitate a dérent policy or different procedures and/c
utilized and that its benefits are, to the extent permitted bycontract clauses to fettuate the policy set forth in par:
law or Government regulations, available to the public on graph (a) of this section, such policgrocedures, anc
reasonable terms. clauses shall be contained in or expressly referred to in
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agency's supplement to this subpart. In addition, a contract (c) Government licenseThe Government shall have at
may provide otherwise— least a nonexclusive, nontransferable, irrevocable, paid-up
(1) When the contractor is not located in the United license to practice, or have practiced for or on behalf of the
States or does not have a place of business located in thenited States, any subject invention throughout the world,;
United States or is subject to the control of a foreign-gov and mayif provided in the contract (sédternate | of the
ernment (see 27.303(c)); applicable patent rights clause), have additional rights to
(2) In exceptional circumstances when it is deter sublicense any foreign government or internationghor
mined by the agency that restriction or elimination of the zation pursuant to existing treaties or agreements identified
right to retain title in any subject invention will better pro  in the contract, or to otherwisefeftuate such treaties or
mote the policy and objectives of Chapter 18 of title 35, agreements. In the case of long term contracts, the contract
U.S.C. and the Presidential Memorandum:; may also provide (selternate 1) such rights with respect
(3) When it is determined by a Government authority t0 treaties or agreements to be entered into by the
which is authorized by statute or Executive Order to-con Government after the award of the contract.
duct foreign intelligence or counterintelligence activiies _ (d) Government right to eceive title (1) The
that the restriction or elimination of the right to retain titte Government has the right to receive title to any invention if

to any subject invention is necessary to protect the securityiN® contract so provides pursuant to a determination made in
of such activities: or accordance with subparagraph (b)(1), (2), (3), or (4) of this

(4) When t'he contract includes the operation of a section. In addition, to the extent provided in the patent
Government-owned, contractoperated facility of the rights clause, the Government has the right to receive title to

. . . i tion—
Department of Engy primarily dedicated to the an invent , i i
Department's naval nuclear propulsion or weapons related ithi th(l)tl'f the con.tfrla(ét(')r ?P?S r:ot d'S_C|°Sed the invention
programs and all funding agreement limitations under 35 Within the |:ne specihe tm rt]acaltﬁe, tractor d i
U.S.C. 202(a)(iv) for agreements with small business firms (ii) In any country where the contractor does no

and nonprofit aganizations are limited to inventions occur glect t_o retgln_ rlghts_or fails tg_ele_ct o retain rights to the
. invention within the time specified in the clause;
ring under the above two programs.

(iii) In any country where the contractor has not

In the case of small business firms and nonprofjaniza g:zgsz.patent application within the time specified in the

tions, when an agency justifies and exercises the exception
at subparagraph (b)(2) of this section on the basis of
national securitythe contract shall provide the contractor
with the right to elect ownership to any invention made
under such contract as provided by the clause at 52227-1 (v) In any country where the contractor no longer
Patent Rights—Retention by the Contractor (Short Form), if desires to retain title.

the invention is not classified by the agency within 6 months (2) For the purposes of this paragraph, election or fil

of the date it is reported to the ageney within the same 4 in 5 European Patentf@e Region or under the Patent
time period the Department of Eggr(DOE) does not, as  cqgperationTreaty constitutes election or filing in any
authorized by regulation, law or Executive order or imple - coyntry covered therein to meet the times specified in the
menting  regulations  thereto, prohibit unauthorized cjayse, provided that the Government has the right to
dissemination of the invention. Contracts in support of receive title in those countries not subsequently designated
DOE’s naval nuclear propulsion program are exemptedpy the contractor

from this paragraphWhen a contract involves a series of  (e) Utilization repotts. The Government shall have the
separate task orders, an agency may apply the exceptions @ght to require periodic reporting on the utilization or
subparagraph (b)(2) or (3) of this section to individual task efforts at obtaining utilization that are being made by the
orders, and it may structure the contract so that modifiedcontractor or its licensees or assignees. Such reporting by
patent rights clauses will apply to the task order even thoughsmall business firms and nonprofitganizations may be
the clause at 52.227:1s applicable to the remainder of the required in accordance with instructions as may be issued
work. In those instances when the Government has the righby the Department of Commercégencies should protect

to acquire title at the time of contracting, the contractor, may the confidentiality of utilization reports which are marked
nevertheless, request greater rights to an identified inven with restrictions to the extent permitted by 35 U.S.C. 205 or
tion (see 27.304-1(a))The right of the contractor to retain other applicable laws and 37 CFR Part 4Bgiencies shall

title shall, in any event, be subject to the provisions of-para not disclose such utilization reports to persons outside the
graphs (c) through (g) of this section. Government without permission of the contractor

(iv) In any country where the contractor decides
not to continue prosecution of a patent application, pay
maintenance fees, or defend in a reexamination or opposi
tion proceeding on the patent; and/or
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Contractors will continue to provide confidential markings licensees. They are also expected to give small busin
to help prevent inadvertent release outside the agency firms that meet the standard outlined in the clause at 52.
(H March-in rights (1) With respect to any subject 11, Patent Rights—Retention by the Contractor (St
invention in which a contractor has acquired title, contracts Form), a preference over other applicants for licen:
provide that the agency shall have the right (unless providedWhat constitutes reasonabléoefs to attract small busines
otherwise in accordance with 27.304-1(f)) to require the licensees will vary with the circumstances and the nat
contractor an assignee, or exclusive licensee of a subjectduration, and expense off@fts needed to bring the inver
invention to grant a nonexclusive, partially exclusive, or tion to the market. Subparagraph (k)(4) of the clause is
exclusive license in any field of use to a responsible appli intended, for example, to prevent nonprofigamizations
cant or applicants, upon terms that are reasonable under thigom providing lager firms with a right of first refusal o
circumstances, and if the contractassignee, or exclusive other options in inventions that relate to research being
licensee refuses such request, to grant such a license itselfjorted under long-term or other arrangements withelal
if the agency determines that such action is necessary— companies. Under such circumstances, it would not be
() Because the contractor or assignee has notsonable to seek and to give a preference to small bus
taken, or is not expected to take within a reasonable time licensees.
effective steps to achieve practical application of the subject (2) Small business firms that believe a nonpre
invention in such field of use; organization is not meeting its obligations under the cla
(ii) To alleviate health or safety needs which are may report their concerns to the Secretary of Comméize
not reasonably satisfied by the contracémsignee, or their  the extent deemed appropriate, the Secretary of Comn
licensees; will undertake informal investigation of the concern, and
(iif) To meet requirements for public use specified appropriate, enter into discussions or negotiations with
by Federal regulations and such requirements are not reanonprofit oganization to the end of improving itfats in
sonably satisfied by the contragtassignee, or licensees; or meeting its obligations under the clause. Howeweno
(iv) Because the agreement required by paragraphevent will the Secretary of Commerce intervene in ongc
(9) below has neither been obtained nor waived, or becaus@egotiations or contractor decisions concerning the lce
a licensee of the exclusive right to use or sell any subjecting of a specific subject invention.All the above
invention in the United States is in breach of its agreementinvestigations, discussions, and negotiations of
obtained pursuant to paragraph (g) below Secretary of Commerce will be in coordination with ott
(2) This right of the agency shall be exercised only interested agencies, including the Small Busin
after the contractor has been provided a reasonable time té&\dministration; and in the case of a contract for the opt
present facts and show cause why the proposed agenction of a Government-owned, contractgrerated researcl
action should not be taken, andoafled an opportunity to  or production facilitythe Secretary of Commerce will ceo
take appropriate action if the contractor wishes to dispute ordinate with the agency responsible for the facility prior
appeal the proposed action, in accordance with 27.304-1(g)any discussions or negotiations with the contractor
(g) Prefeence for United States indugtr Unless pre () Minimum rights to contractor (1) When the
vided otherwise in accordance with 27.304-1(f), contracts Government acquires title to a subject invention, the c
provide that no contractor which receives title to any subjecttractor is normally granted a revocable, nonexclusi
invention and no assignee of any such contractor shall grantoyalty-free license to that invention throughout the wol
to any person the exclusive right to use or sell any subjectThe contractds license extends to its domestic subsidia
invention in the United States unless such person agrees thatnd afiliates, if any within the corporate structure of whic
any products embodying the subject invention or producedthe contractor is a part and includes the right to grant-st
through the use of the subject invention will be manufac censes of the same scope to the extent the contractol
tured substantially in the United States. Howevier legally obligated to do so at the time the contract v
individual cases, the requirement for such an agreementawardedThe license is transferable only with the appro
may be waived by the agency upon a showing by the con of the contracting dicer except when transferred to the st
tractor or assignee that reasonable but unsucces&fukef cessor of that part of the contractobusiness to which thi
have been made to grant licenses on similar terms to-poteninvention pertains.
tial licensees that would be likely to manufacture substan- (2) The contractds domestic license may be revok
tially in the United States or that under the circumstancesor modified to the extent necessary to achieve expedit
domestic manufacture is not commercially feasible. practical application of the subject invention pursuant tc
(h) Small business pfeeence (1) Nonprofit oganiza application for an exclusive license submitted in accorda
tion contractors are expected to usdome$ that are  with the applicable provisions in the Federal Prope
reasonable under the circumstances to attract small businedglanagement Regulations and agency licensing regulati
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This license will not be revoked in that field of use or the (i) Provide a report prior to the closeout of the
geographical areas in which the contractor has achievecontract listing all subject inventions or stating that there
practical application and continues to make the benefits ofwere none.
the invention reasonably accessible to the publice (iii) Provide, upon request, the filing date, serial
license in any foreign country may be revoked or modified number and title, a copy of the patent application, and patent
to the extent the contractats licensees, or its domestic number and issue date for any subject invention in any
subsidiaries or #fiates have failed to achieve practical country in which the contractor has applied for patents.
application in that countrySee the procedures at 27.304- (iv) Furnish the Government an irrevocable power
1(e). to inspect and make copies of the patent application file
() Confidentiality of inventions The publication of  when a Federal Government employee is a coinventor
information disclosing an invention by any party before the (3) If the acquisition of patent rights for the benefit of
filing of a patent application may create a bar to a valid 3 foreign government is required under a treaty or executive
patentAccordingly 35 U.S.C. 205 and 37 CFR Part 40-pro  agreement, or if the agency head or a designee determines
vide that Federal agencies are authorized to withhold fromg; the time of contracting that it would be in the national

disclosure to the public information disclosing any inven nierest to acquire the right to sublicense foreign govern
tion in which the Federal Government owns or may own a ments or international ganizations pursuant to any
right, title, or interest (including a nonexclusive license) for existing or future treaty or agreement, the contractifig of
a reasonable time in order for a patent application 10 beqe gha|| yse the clause at 52.2474dith itsAlternate I. If
filed. Furthermore, Federal agencies shall not be required to,, ., fights are necessary tdeefuate the treaty or agree
release copies of any document which is part of an applica e Alternate | may be appropriately modified. In long
tion for patent filed V,V'th the Un!ted States_Patent and term contractsAlternate 1l shall be added if necessary to
Tradgmar_k Giice or with any foreign patent ©e. The . effectuate treaties or agreements to be entered into.
Presidential Memorandum on Government Patent Policy (4) If the contracting dicer includes the clause at
specifies that agencies should protect the confidentiality of52_227_1, Patent Rights—Retention by the Contractor

invention disclosures and patent applications required 'n(Short Form), in a contract with a nonprofiganization for

performance or in consequence of awards to the extent per . : X X
mitted by 35 U.S.C. 205 or other applicable laws. the operation of a Government-owned facilitye contract

ing officer will includeAlternate Il in lieu of subparagraph
(K)(3) of the clause.
27.303 Contract clauses. (5) If the contract is for the operation of a

In contracts (and solicitations therefor) for experimental, G i d facilitvth tracting dit
developmental, or research work (but see 27.304-3 regard. overnment-owned facilitythe contracting diter may

ing contracts for construction work or architect-engineer includeAlternate IVWIth the clause at .52'227H'

services), a patent rights clause shall be inserted as follows; (b)1) The contract-lng dicer shaI.I insert the clause at
(2)(1) The contracting dicer shall insert the clause at 92.227-12, Pgtent R|ghts—_Retent|qr) by the Contractor

52.227-1, Patent Rights—Retention by the Contractor (Long Form), if all the following conditions apply:

(Short Form), if all the following conditions apply: _ (i) The contractor is other than a small business

(i) The contractor is a small business concern or firm Or nonprofit oganization. _ _
nonprofit oganization as defined in 27.301, except for _ (i) No alternative clause is used in accordance
contracts of the Department of Defense (DOD), the With paragraph (c) or (d) of this section or 27.304-2.

Department of Engy (DOE), or the Nationaheronautics (i) The contracting agency is one of those
and Spacédministration (NASA), any other type of con  excepted under subdivision (a)(1)(i) of this section.
tractor (2) If the acquisition of patent rights for the benefit of

(i) No alternative patent rights clause is used in a foreign government is required under a treaty or executive
accordance with paragraph (c) or (d) of this section oragreement or if the agency head or a designee determines at
27.304-2. the time of contracting that it would be in the national inter

(2) To the extent the information is not required else €st to acquire the right to sublicense foreign governments or
where in the contract, and unless otherwise specified byinternational oganizations pursuant to any existing or
agency supplemental regulations, the contractirfiesf future treaty or agreement, the contractinicef shall use
may modify 52.227-1(f) to require the contractor to do one the clause at 52.227-12, with Atsternate I. If other rights
or more of the following: are necessary to fettuate the treaty or agreement,

(i) Provide periodic (but not more frequently than Alternate | may be appropriately modified. In long term
annually) listings of all subject inventions required to be contractsAlternate Il shall be added if necessary teef
disclosed during the period covered by the report. tuate treaties or agreements to be entered into.
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(c)(1) The contracting dicer shall insert the clause at right to retain title to any subject invention will better pr
52.227-13, Patent Rights—Acquisition by the Government, mote the policy and objectives of Chapter 18 of title 35
if any of the following conditions apply: the United States Code.

(i) No alternative clause is used in accordance (iii) It is determined by a Government authori
with subparagraphs (c)(2) and (4) or paragraph (d) of thiswhich is authorized by statute or executive order to conc
section or 27.304-2. foreign intelligence or counterintelligence activities tt

(i) The work is to be performed outside the restriction or elimination of the right to retain any subje
United States, its possessions, and Puerto Rico by contradnvention is necessary to protect the security of such ac
tors that are not small business firms, nonprofit ties.
organizations as defined in 27.301, or domestic firms. For (iv) The contract includes the operation of
purposes of this subparagraph, the contractifigeosfmay Government-owned, contractoperated facility of the
presume that a contractor is not a domestic firm unless it isDepartment of Engy primarily dedicated to tha
known that the firm is not foreign owned, controlled, or Department's naval nuclear propulsion or weapons rel
influenced. (See 27.304-4(a) regarding subcontracts withprograms.

U.S. firms.) (2) Before using any of the exceptions under-s
(2) Pursuant to their statutory requirements, DOE and paragraph (d)(1) of this section in a contract with a sn
NASA may specify in their supplemental regulations use of business firm or a nonprofit ganization and before usin
a modified version of the clause at 52.227-13 in contractsthe exception of subdivision (d)(1)(ii) of this section for a
with other than small business concerns or nonprafitsor ~ contractoythe agency shall prepare a written determinati
nizations. including a statement of facts supporting the determinat
(3) If the acquisition of patent rights for the benefit of that the conditions identified in the exception existsep
a foreign government is required under a treaty or executivearate statement of facts shall be prepared for e
agreement or if the agency head or a designee determines aceptional circumstances determination, except tha
the time of contracting that it would be in the national inter appropriate cases a single determination may apply to
est to acquire the right to sublicense foreign governments ora contract and any subcontracts issued under it, or to
international aganizations pursuant to any existing or contract to which an exception is applicable. In cases w
future treaty or agreement, the contractinicef shall use subdivision (d)(1)(ii) of this section is used, the determii
the clause with it&lternate I. If other rights are necessary tion shall also include an analysis justifying ti
to efectuate the treaty or agreemeftiernate | may be  determination. This analysis should address, with spe

appropriately modified. In long term contraciternate Il ficity, how the alternate provisions will better achieve 1
shall be added if necessary tdeefuate treaties or agree  objectives set forth in 35 U.S.C. 200. For contracts v
ments to be entered into. small business firms and nonprofiganizations, a copy o

(4) Section 401 of title 37 of the Code of Federal each determination, statement of facts, and, if applica
Regulations provides that in contracts with small businessanalysis shall be promptly provided to the contractor
firms and nonprofit aganizations, when an agency exer offeror along with a notification of its appeal rights under
cises the exceptions at 27.302(b)(2) or (3) it shall use theU.S.C. 202(b)(4) in accordance with 27.304-1(a). In
clause at 52.2271] with such modifications as are neces case of small business and nonprofit contractors, exceg
sary to address the exceptional circumstances or concerndetermination under subdivision (d)(1)(iii) of this sectic
which led to the use of the exceptioithe greater rights  the agency shall, within 30 days after award of a contr
determinations provision of 52.227-13(b)(2) shall be also provide copies of each determination, statement of
included in the modified clause. and analysis to the Secretary of Commertkese shall be

(d)(2) If one of the following applies, the contracting sent within 30 days after the award of the contract to wt
officer may insert the clause prescribed in paragraph (a) orthey pertain. In the case of contracts with small busir
(b) of this section as otherwise applicable, agency supple concerns, copies will also be sent to the Chief Counse
mental regulations may provide another clause and specifyAdvocacy of the Small Busineggiministration.
its use, or the contractingfier shall insert the clause pre (e) For those agencies excepted under parag
scribed in paragraph (c) of this section: (a)(2)(i) of this section, only small business firms or nc

(i) The contractor is not located in the United profit organizations qualify for the clause at 52.227-1f
States or does not have a place of business located in thene of these agencies has reason to question the status
United States or is subject to the control of a foreign gov prospective contractothe agency may file a protest |
ernment. accordance with 13 CFR 121.3-5 if small business firm :

(i) There are exceptional circumstances and thetus is questioned, or require the prospective contractc
agency head determines that restriction or elimination of thefurnish evidence of its status as a nonprofifanization.
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() Alternates | and Il to the clauses at 52.227-1 transcribed record may be waived by mutual agreement of
52.227-12, and 52.227-13, as applicable, may be modifiedthe contractor and the agency
to make clear that the rights granted to the foreign gevern (5) The oficial conducting the fact-finding shall pre
ment or international ganization may be for additional pare or adopt written findings of fact and transmit them to
rights beyond a license or sublicense if so required by thethe head of the agency or designee promptly after the con
applicable treaty or international agreement. For example,clusion of the fact-finding proceeding along with a
in some cases exclusive licenses or even assignment of titteecommended decisiorA copy of the findings of fact and
in the foreign country involved might be required. In addi recommended decision shall be sent to the contractor by
tion, theAlternate may be modified to provide for direct registered or certified mail.

licensing by the contractor of the foreign government or (6) Fact-finding should be completed within 45

international aganization. working days from the date the agency receives the con
tractor's written notice.

27.304 Procedures. (7) When fact-finding has been conducted, the head
of the agency or designee shall base his or her decision on

27.304-1 General. the facts found, together with anygament submitted by

(a) Contractor appeals of exceptiangl) In accordance  the contractgragency dicials, or any other information in
with 35 U.S.C. 202(b)(4), a small business firm or nonprofit the administrative record. In cases referred for fact-finding,
organization contractor has the right to an administrative the agency head or designee may reject only those facts that
review of a determination to use one of the exceptions athave been found to be clearly erroneous, but must explicitly
27.303(d)(1)(i)-(iv) if the contractor believes that a determi  state the rejection and indicate the basis for the contrary
nation is either (i) contrary to the policies and objectives of finding. The agency head or designee may hear ogai ar
this subsection or (ii) constitutes an abuse of discretion byments after fact-finding provided that the contractor or
the agency Subparagraphs (a)(2) through (7) of this-sub contractor's attorney or representative is present and given
section specify the procedures to be followed by contractorsan opportunity to make guments and rebuttalThe deci
and agencies in such casekhe assertion of such a claim sion of the agency head or designee shall be in writing and
by the contractor shall not be used as a basis for withhold if it is unfavorable to the contractanclude an explanation
ing or delaying the award of a contract or for suspending of the basis of the decisiohe decision of the agency or
performance under an award. Howeymding final reso designee shall be made within 30 working days after fact-
lution of the claim, the contract may be issued with the finding or, if there was no fact-finding, within 45 working
patent rights provision proposed by the agency; but shoulddays from the date the agency received the contractors writ
the final decision be in favor of the contractidwe contract  ten notice. In accordance with 35 U.S.C. 203, a small
will be amended accordingly and the amendment madebusiness firm or a nonprofit ganization contractor
retroactive to the &ctive date of the contract. adversely dected by a determination under this section

(2) A contractor may appeal a determination by-pro may, at any time within 60 days after the determination is
viding written notice to the agency within 30 working days issued, file a petition in the United States Claims Court,
from the time it receives a copy of the agency's determina which shall have jurisdiction to determine the appeal on the
tion, or within such longer time as an agency may specify inrecord and to &fm, reverse, remand, or modjfggs appre
its regulations. The contractor's notice should specifically priate, the determination of the Federal agency
identify the basis for the appeal. (b) Greater rights determinationsWhenever the cen

(3) The appeal shall be decided by the head of thetract contains the clause at 52.227-13, Patent
agency or designee who is at a level above the person wh&®ights—Acquisition by the Government, the contractor (or
made the determination. If the notice raises a genuire disan employee-inventor of the contractor after consultation
pute over the material facts, the head of the agency omwith the contractor) may request greater rights to an identi
designee shall undertake or refer the matter for fact-finding.fied invention within the period specified in such clause.

(4) Fact-finding shall be conducted in accordance Requests for greater rights may be granted if the agency
with procedures established by the agen&uch proce head or designee determines that the interests of the United
dures shall be as informal as practicable and be consistenbtates and the general public will be better served thereby
with principles of fundamental fairnessThe procedures In making such determinations, the agency head or designee
should afford the contractor the opportunity to appear with shall consider at least the following objectives:
counsel, submit documentary evidence, present witnesses, (1) Promoting the utilization of inventions arising
and confront such persons as the agency may rely upon. from federally-supported research and development.
transcribed record shall be made and shall be available at (2) Ensuring that inventions are used in a manner to
cost to the contractor upon reque¥he requirement for a  promote full and open competition and free enterprise.
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(3) Promoting public availability of inventions made of all subcontracts awarded for experimental, developnr
in the United States by United States industry and labor tal, or research work;

(4) Ensuring that the Government obtaindisignt (iif) Submit information regarding the filing date
rights in federally-supported inventions to meet the needs ofserial number and title, and, upon request, a copy of
the Government and protect the public against nonuse opatent application, and patent number and issue date fo

unreasonable use of inventions. subject invention in any country for which the contrac
(c) Retention of rights by inventoff the contractor does  has retained title; and
not elect to retain title to a subject invention, the agency (iv) Submit periodic reports on the utilization of

may consider and, after consultation with the contractor subject invention or on fefrts at obtaining utilization tha
grant requests for retention of rights by the inventor are being made by the contractor or its licensees
Retention of rights by the inventor will be subject to the assignees.
conditions in paragraph (d) (except subparagraphs (d)(1)), (3) The contractor is required to deliver to the -cc
(H(4), and paragraphs (h), (i), and (j) of the applicable tracting oficer an instrument confirmatory of all rights t
Patent Rights—Retention by the Contractor clause). which the Government is entitled and to furnish t
(d) Government assignment to contractor of rights in Government an irrevocable power to inspect and m
Government employeeisiventions When a Government  copies of the patent application file. Such delivery sha
employee is a coinventor of an invention made under a con normally be made within 6 months after filing each pat
tract with a small business firm or nonprofiganization, application, or within 6 months after submitting the inve
the agency employing the coinventor may transfer or reas tion disclosure if the application has been previously file
sign whatever right it may acquire in the subject invention  (f) Revocation or modification of contracterminimum
from its employee to the contract@ubject at least to the rights. Before revocation or modification of the contra
conditions of 35 U.S.C. 202-204. tor's license in accordance with 27.302(i)(2), t
(e) Additional requirrments (1) If it is desired to have  contracting dicer will furnish the contractor a writter
the right to require any of the following, when using the notice of intention to revoke or modify the license, and
clause at 52.2271]1 Patent Rights—Retention by the contractor will be allowed 30 days (or such other time
Contractor (Short Form), the contract shall be modified to may be authorized by the contractinfjadr for good cause
require the contractor to do one or more of the following: shown by the contractor) after the notice to show cause
(i) Provide periodic (but not more frequently than the license should not be revoked or modifilte contrae
annually) listings of all subject inventions required to be tor has the right to appeal, in accordance with applic:
disclosed during the period covered by the report. regulations in 37 CFR Part 404 and agency licensing- re
(i) Provide a report prior to the closeout of the lations, any decisions concerning the revocation
contract listing all subject inventions or stating that there modification.
were none. (g) Exerise of mach-in rights The following proce
(i) Provide, upon request, the filing date, serial dures shall govern the exercise of the march-in rights
number and title; a copy of the patent application; and forth in 35 U.S.C. 203, paragraph (j) of the Patent Right
patent number and issue date for any subject invention inRetention by the Contractor clauses, and subdivis
any country in which the contractor has applied for patents.(c)(1)(ii) of the Patent Rights—Acquisition by th
(iv) Furnish the Government an irrevocable power Government clause:
to inspect and make copies of the patent application file (1) When the agency receives information that
when a Federal Government employee is a coinventor believes might warrant the exercise of march-in rigl
(2) To the extent provided by such modification (and before initiating any march-in proceeding in accordai
automatically under the terms of the clauses at 52.227-12with the procedures of subparagraph (g)(2) of this sectio
Patent Rights—Retention by the Contractor (Long Form), shall notify the contractor in writing of the information ar
and 52.227-13, Patent Rights—Acquisition by the request informal written or oral comments from the-c
Government, the contractingficer may require the cen  tractor In the absence of any comments from the contra
tractor to— within 30 days the agency maat its discretion, initiate the
(i) Furnish a copy of each subcontract containing procedures belowf a comment is received, whether or n
a patent rights clause (but if a copy of a subcontract s fur within 30 days, then the agency shall, within 60 days a
nished under another clause, a duplicate shall not betreceives the comment, either initiate the procedures be

requested under the patent rights clause); or notify the contracterin writing, that it will not pursue
(i) Submit interim and final invention reports ist  march- in rights based on the information about which
ing subject inventions and notifying the contractinficef contractor was notified.

27-13



27.304-2 FEDERAL ACQUISITION REGULATION

(2) A march-in proceeding shall be initiated by the head of the agency or designee; and, upon request by the
issuance of a written notice by the agency head or acontractoy oral aguments will be held before the agency
designee to the contractor and its assignee or exclusivenead or designee that will make the final determination.
licensee, as applicable and if known to the agest@fing (6) In cases in which fact-finding has been -con
that the Government has determined to exercise march-irducted, the head of the agency or designee shall base his or
rights. The notice shall state the reasons for the proposedher determination on the facts found, together with any
march-in, in terms sfi€ient to put the contractor on notice other information and written or oralgaments submitted
of the facts upon which the action is based, and shall specby the contractorits assignee or exclusive licensee and
ify the field or fields of use in which the Government is agency representatives, and any other information in the
considering requiring licensindgfhe notice shall advise the administrative record.The consistency of the exercise of
contractoy assignee, or exclusive licensee of its rights as setmarch-in rights with the policy and objectives of 35 U.S.C.
forth in this section and in any supplemental agency regula 200 shall also be considered. In cases referred for faet-find
tions or procedure3he determination to exercise march-in ing, the head of the agency or designee may reject only
rights shall be made by the head of the agency or designeehose facts that have been found to be clearly erroneous, but

(3) Within 30 days after the receipt of the written must explicitly state the rejection and indicate the basis for
notice of march-in, the contracfdts assignee or exclusive the contrary finding. Written notice of the determination
licensee, may submit in person, in writing, or through a rep whether march-in rights will be exercised shall be made by
resentative information or gmment in opposition to the the head of the agency or designee and sent to the contrac
proposed march-in, including any additional specific infor tor, its assignee, or exclusive licensee, by certified or
mation which raises a genuine dispute over the materialregistered mail within 90 days after the completion of fact-
facts upon which the march-in is based. If the information finding or 90 days after oral guments, whichever is later
presented raises a genuine dispute over the material factgr the proceedings will be deemed to have been terminated
the head of the agency or designee shall undertake or refeand thereafter no march-in based on the facts and reasons
the matter to anotherfidial for fact-finding. upon which the proceeding was initiated may be exercised.

(4) Fact-finding shall be conducted in accordance (7) An agency mayat any time, terminate a march-in
with the procedures established by the agerBych proce proceeding if it is satisfied that it does not wish to exercise
dures shall be as informal as practicable and be consistentarch-in rights.
with principles of fundamental fairnessThe procedures (8) These procedures shall also apply to the exercise
should afford the contractor the opportunity to appear with of march-in rights against inventors receiving title to subject
counsel, submit documentary evidence, present witnessednventions under 35 U.S.C. 202(d) and, for that purpose, the
and confront such persons as the agency may prefent. term “contractof as used herein, shall be deemed to
transcribed record shall be made and shall be available ainclude the inventory and the term “exclusive licensee”
cost to the contractor upon reque¥he requirement for a  shall be deemed to include partially exclusive licensee.
transcribed record may be waived by mutual agreement of (9) An agency determination unfavorable to the-con
the contractor and the agendny portion of the march-in  tractor its assignee, or exclusive licensee shall be held in
proceeding, including a fact-finding hearing that involves abeyance pending the exhaustion of appeals or petitions
testimony or evidence relating to the utilization does$ at filed under 35 U.S.C. 203(2).
obtaining utilization that are being made by the contractor  (h) Licenses and assignments under contracts with non
its assignee, or licensees shall be closed to the publicprofit organizations If the contractor is a nonprofit
including potential licensees. In accordance with 35 U.S.C.organization, the clause at 52.22Firovides that certain
202(c)(5), agencies shall not disclose any such informationcontractor actions require agency approval, as specified
obtained during a march-in proceeding to persons outsidebelow Agencies shall provide procedures for obtaining such
the Government except when such release is authorized byapproval. Rights to a subject invention in the United States
the contractqrits assignee, or licensee. may not be assigned without the approval of the contracting

(5) The oficial conducting the fact-finding shall pre  agency except where such assignment is made to gas or
pare or adopt written findings of fact and transmit them to nization which has as one of its primary functions the
the head of the agency or designee promptly after the conmanagement of inventions (provided that such assignee will
clusion of the fact-finding proceeding along with a be subject to the same provisions as the contractor).
recommended determinatioA.copy of the findings of fact
shall be sent to the contractdts assignee, or exclusive 27.304-2 Contracts placed by orfor other Government
licensee by registered or certified maithe contractqrits agencies.
assignee or exclusive licensee, and agency representatives The following procedures apply unless agency agree
will be given 30 days to submit writtengaiments to the = ments provide otherwise:

27-14



PART 27—FATENTS, DATA, AND COPYRIGHTS 27.304-5

(a) When a Government agency requests another (a) If a solicitation or contract for construction work
Government agency to award a contract on its behalf, thearchitect-engineer services has as a purpose the e
request should explain any special circumstances suroundmance of experimental, developmental, or research wor
ing the contract and specify and furnish the patent rightstest and evaluation studies involving such work and c
clause to be used. Normallthe clause will be in accor  for, or can be expected to involve, the design of
dance with the policies and procedures of this subpart. If, Government facility or of novel structures, machines, pr
however the request states that a clause of the requestingicts, materials, processes, or equipment (incluc
agency is requirede(g, because of statutory requirements, construction equipment), it shall include a patent rig
a deviation, or exceptional circumstances) that clause shalklause selected in accordance with the policies and pr
be used rather than those of this subpart. dures of this Subpart 27.3.

(1) If the request states that an agency clause is (b) A solicitation or contract for construction work ¢
required and the work to be performed under the contract isarchitect-engineer services that calls for or can be expe
not severable and is funded wholly or in part by the agency to involve only “standard types of construction” to be bt
then that agency clause and no other patent rights clausby previously developed equipment, methods, ¢
shall be included in the contract. processes shall not include a patent rights clallseterm

(2) If the request states that an agency clause is“standard types of construction” means construction
required, and the work to be performed under the contract iswhich the distinctive features, if aniy all likelihood will
severable and is only in part for the requesting agehew amount to no more than—
the work which is on behalf of the requesting agency shall (1) Variations in size, shape, or capacity of otherw
be identified in the contract, and the agency clause shall bestructurally orthodox and conventionally acting structu
made applicable to that portion. In such situations, theor structural groupings; or
remaining portion of the work (for the agency awarding the (2) Purely artistic or esthetic (as distinguished frc
contract) shall likewise be identified and the appropriate functionally significant) architectural configurations at
patent rights clause (if required) shall be made applicable todesigns of both structural and nonstructural member:
that remaining portion. groupings, which may or may not be fatiéntly novel or

(3) If the request states that an agency clause is nomeritorious to qualify for design protection under the des
required in any resulting contract, then the appropriate patent or copyright laws.
patent rights clause shall be used, if a patent rights clause is
required. 27.304-4 Subcontracts.

(b) Where use of the specified clause, or any modifica (a) The policies and procedures covered by this sub
tion, waiver or omission of the Governmesitights under  apply to all contracts at any tiddence, a contractor awarc
any provisions therein, requires a written determination, theing a subcontract and a subcontractor awarding a {terer
reporting of such determination, or a deviation, if any such subcontract that has as a purpose the conduct of experi
acts are required in accordance with 27.303(d)(2), it shall betal, developmental, or research work is required
the responsibility of the requesting agency to make suchdetermine the appropriate patent rights clause to be inch
determination, submit the required reports, and obtain suchthat is consistent with these policies and procedu
deviations, in consultation with the contracting agency Generally the clause at either 52.227;152.227-12, or
unless otherwise agreed between the contracting andb2.227-13 is to be used and will be so specified in the pe
requesting agencies. Howeyer deviation to a specified rights clause contained in the highier contract, but the
clause of the requesting agency shall not be made withoutontracting dicer may direct the use of a particular pate
prior approval of that agency rights clause in any lowdier contract in accordance wit

(c) The requesting agency may require, and provide the policies and procedures of this subpart. For insta
instructions regarding, the forwarding or handling of any when the clause at 52.227-13 is in the prime con- t
invention disclosures or other reporting requirements of thebecause the work is to be performed overseas, any sul
specified clauses. Normally the requesting agency shall betract with a nonprofit @ranization would contain the claus
responsible for the handling of any disclosed inventions, at 52.227-1.
including the filing of patent applications where the (b) Whenever a prime contractor or a subcontractor ¢
Government receives title, and the custodyntrol, and siders the inclusion of a particular clause in a subcontra
licensing thereof, unless provided otherwise in the instruc be inappropriate or a subcontractor refuses to accep

tions or other agreements with the contracting agency proffered clause, the matter shall be resolved by the ag:
contracting diicer in consultation with counsel.

27.304-3 Contracts for construction work or architect- (c) It is Government policy that contractors shall not

engineerservices. their ability to award subcontracts as economic leverag
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acquire rights for themselves in inventions resulting from (2) The rights of the Government in such inventions
subcontracts. are established;
(3) Where patent protection is appropriate, patent
27.304-5 Appeals. applications are timely filed and prosecuted by contractors
(a) The agency dicial initially authorized to take any of  or by the Government;
the following actions shall provide the contractor with a (4) The rights of the Government in filed patent appli

written statement of the basis for the action at the time thecations are documented by formal instruments such as

action is taken, including any relevant facts that were reliedlicenses or assignments; and

upon in taking the action: (5) Expeditious commercial utilization of such inven
(1) A refusal to grant an extension to the invention tions is achieved.

disclosure period under subparagraph (c)(4) of the clauses (b) If a subject invention is made under funding agree

at 52.227-1 and 52.227-12. ments of more than one agen@t the request of the
(2) A request for a conveyance of title to the contractor or on their own initiative, the agencies shall des
Government under 27.302(d)(1)(i) through (v). ignate one agency as responsible for administration of the

(3) A refusal to grant a waiver under 27.302(g), rights of the Government in the invention.
Preference for U.S. Industry
(4) A refusal to approve an assignment under 27.304-27.305-2 Follow-up by contractor.

1(h)(2). (a) Contractor pocedues If required by the applicable
(5) A refusal to approve an extension of the exclusive clause, the contractor shall establish and maintééctefe
license period under 27.304-1(h)(2). procedures to ensure its patent rights obligations are met

(b) Each agency shall establish and publish proceduresand that subject inventions are timely identified and dis
under which any of the agency actions listed in paragraphclosed, and when appropriate, patent applications are filed.
(a) above may be appealed to the head of the agency or (b) Contractor epots. Contractors shall submit all
designee. Review at this level shall consider both the factuakeports required by the patent rights clause to the contract
and legal basis for the action and its consistency with theing officer or other representative designated for such
policy and objectives of 35 U.S.C. 200-206 and this subpart.purpose in the contradhgencies mayin their implement

(c) Appeals procedures established under paragraph (bjng instructions, provide specific forms for use on an
of this subsection shall include administrative due processoptional basis for such reporting.
procedures and standards for fact-finding at least compara
ble to those set forth in 37 CFR Part 401.6(e)-(g) whenever27.305-3 Follow-up by Government.
there is a dispute as to the factual basis for an agency (a)Agencies shall maintain appropriate follow-up proce
request for a conveyance of title under 27.302(d)(1)(i) dures to protect the Governmeninterest and to check that
through (v) including any dispute as to whether or not an subject inventions are identified and disclosed, and when
invention is a subject invention. appropriate, patent applications are filed, and that the

(d) To the extent that any of the actions described in-para Governmens rights therein are established and protected.
graph (a) above are subject to appeal under the ContracEollow-up activities for contracts that include a clause ref
DisputesAct, the procedures under thatt will satisfy the erenced in 27.304-2 shall be coordinated with the

requirements of paragraphs (b) and (c) above. appropriate agency
(b) The contracting dicer administering the contract (or
27.305 Administration of patent rights clauses. other representative specifically designated in the contract
for such purpose) is responsible for receiving invention dis
27.305-1 Patent rights follow-up. closures, reports, confirmatory instruments, notices,

(a) It is important that the Government and the contrac requests, and other documents and information submitted
tor know and exercise their rights in inventions conceived by the contractor pursuant to a patent rights clause. If the
or first actually reduced to practice in the course of or undercontractor fails to furnish documents or information as
Government contracts in order to ensure their expeditiouscalled for by the clause within the time required, the-con
availability to the public and to enable the Government, the tracting oficer shall promptly request the contractor to
contractoy and the public to avoid unnecessary payment of supply the required documents or information and, if the
royalties and to defend themselves against claims and suitailure persists, shall take appropriate action to secure com
for patent infringementlo attain these ends, contracts-hav pliance. Invention disclosures, reports, confirmatory
ing a patent rights clause should be so administered that—instruments, notices, requests, and other documents and

(1) Inventions are identified, disclosed, and reported information relating to patent rights clauses shall be
as required by the contract, and elections are made; promptly furnished by the contractingfioér administering
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the contract (or other designee) to the procuring agency odocuments relating to the contrac¢tolinventions in the
contracting activity for which the procurement was made same field of technology as the contradobefto enable a
for appropriate action. determination of whether there are such inventions and
(c) Contracting activities shall establish appropriate pro invoke the withholding of payments provision (if any)
cedures to detect and correct failures by the contractor tathe clauseThe withholding of payments provision (if any
comply with its obligations under the patent rights clauses, of the patent rights clause or of any other contract cle
such as failures to disclose and report subject inventionsmay also be invoked if the contractor fails to disclose a ¢
both during and after contract performance. Ordinarily aject invention. Significant or repeated failures by
contractor should have written instructions for its employ contractor to comply with the patent rights obligation in

ees covering compliance with these contract obligations.contracts shall be documented and made a part of the
Government dbrt to review and correct contractor compli  era| file (see 4.801(c)(3)).

ance with its patent rights obligations should be directed

primarily towards contracts that, because of the nature of27 305-4 Conveyance of invention rights acquied by

the research, development, or experimental work or the ihe Government.

large dollar amount spent on such work, are more likely to (a) Agencies are responsible for those procedures ne
result in subject inventions significant in number or quality sary to protect the Governmesitinterest in subjec
and towards contracts when there is reason to believe thg, entions When the Government acquires the entire ric
contractors may not be complying with their contractual (jye and interest in an invention by contract, this is-n
obligations. Other contracts'may be revjewed using a spot-ma”y accomplished by an assignment either from e
check method, as feasibleAppropriate follow-up i entor to the contractor and from the contractor to

procedures and activities may include the investigation OF Government, or from the inventor to the Government w
review of selected contracts or contractors by those-quali the consent of the contractso that the chain of title fron

fied 'T pa}ttﬁnt atnd iect?llnlcril matters to detect failures tothe inventor to the Government is clearly establistiéten
comply with coniract obligations. . the Governmend’ rights are limited to a license, the
(d) Follow-up activities should include, where appropri : .
should be a confirmatory instrument to thdeet.
ate, use of Government patent personnel— . .
. . . . (b) The form of conveyance of title from the inventor
(1) To interview agency technical personnel to iden ! .

. ; ) the contractor must be legally Safent to convey the rights
tify novel developments made in contracts; the contractor is required to convey to the Governmi
(2) To review technical reports submitted by cortrac Adencies mavb q lemental in try tions. devel
tors with cognizant agency technical personnel, gencies mayby supplemental Instructions, develop st

able assignments, licenses, and other papers evidencin

(3) To check the Qicial Gazette of the United States *. ] o
Patent andrademark Cffce and other sources for patents rights of the Government in patents or patents applicati
including such instruments as may be required to

issued to the contractor in fields related to its Government . - ;
recorded in the Statutory Register or documented in

contracts; and : o
Government Register maintained by the U.S. Patent

(4) If additional information is required, to have eog X
nizant Government personnel interview contractor rademark Cice pursuant to Executive Order 942

personnel regarding work under the contract involved, February 18, 1944.

observe the work on site, and inspect laboratory notebooks o ) )
and other records of the contractor related to work under the?7-305-5 Publication — or release of invention
contract. disclosures.

(e) If it is determined that a contractor or subcontractor (&) In accordance with the policy at 27.302(), to prot
does not have a clear understanding of the rights and obligtheir mutual interests, contractors and the Governn
ations of the parties under a patent rights clause, or that jt$hould cooperate in deferring the publication or releas
procedures for complying with the clause are deficient, ainvention disclosures until the filing of the first patent apg
post-award orientation conference or letter should ordinar cation, and use their bestf@ts to achieve prompt filing
ily be used to explain these rights and obligations (seewhen publication or release may be imminefihe
Subpart 42.5)When a contractor fails to establish, main- Government will, on its part and to the extent authorizec
tain, or follow efective procedures for identifying, disclos 35 U.S.C. 205, withhold from disclosure to the public &
ing, and, when appropriate, filing patent applications on invention disclosures reported under the patent ric
inventions (if such procedures are required by the patentclauses of 52.2271152.227-12, or 52.227-13 for a reasc
rights clause), or after appropriate notice fails to correct anyable time in order for patent applications to be filEde
deficiency the contracting dicer may require the contrac  policy in 27.302(i) regarding protection of confidentiali
tor to make available for examination books, records, andshall be followed.
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(b) The Government will also use reasonablerés to Subpart 27_4—Rights in Data and Copyrights
withhold from disclosure to the public for a reasonable time
other information disclosing a reported invention included 27.400 Scope of subpai.
in any data delivered pursuant _tp contract requirements; (a) The policy statement in 27.402 applies to all execu
provided, that the contractor notifies the agency as to thetive agenciesThe remainder of the subpart sets forth
|dent|ty of the data and the invention to which it relates at civilian agency and Nationa”Aeronautics and Space
the time of delivery of the data. Such notification must be to Administration (NASA) po”cieS, procedureS, and instruc
both the contracting béer and any patent representative 1o tions with respect to (1) rights in data and copyrights and (2)
officer. y . . _and instructions are not required to be applicable to NASA

(c) As an additional protection for small business firms ggjicitations until December 31, 1987 (or until such other
and nonprofit aganizations 37 CFR Part 401 prescribes that y5te as the NASKAR Supplement is revised to accommo
agencies shall not disclose or release, in accordance with 3g5te the policies, procedures, and instructions contained in
U.S.C. 205, for a period of 18 months from the filing date s suppart). Due to the special mission needs of the
of the application to th|rd_ parties pursugnt to rgquest “nderDepartment of Defense (DOD) and as required by 10 U.S.C.
the Freedom of InformatioAct or otherwise copies of any 2320, the remainder of the DOD policies, procedures, and

plocument which _the_agency obtaine_d under contract WhiChinstructions with respect to rights in data and copyrights and
is part of an application for patent with the U.S. Patent andacquisition of data are contained in the DOBRE
Trademark Cfice or any foreign patent fife filed by the Supplement (DARS)

contractor (or its assignees, licensees, or employees) on a (b) Civilian agencies other than NASall implement

subject invention to which the contractor has elected 10 g0 i 203 of Public Law 98-577 pertaining to validation
retain title. This prohibition does not extend to disclosure to . -
tof proprietary data restrictions.

other Government agencies or contractors of Governmen
agencies under an obligation to maintain such information

. ) 27.401 Definitions.
in confidence.

“Computer software,” as used in this subpart, means
computer programs, computer data bases, and documenta
tion thereof.

(a) A contract with a small business firm or nonprofit . “Data,” as used in this subpart, means recc_ere_d informa
organization will not contain a provision allowing the tion, regardless of f_orm or the me_dla on which it may be
Government to require the licensing to third parties of recorded.The term mcludes_technlcgl data _and_co_mputer
inventions owned by the contractor that are not Subjectso1‘tware.The term does not include information incidental

inventions unless such provision has been approved by théo contrac_t _administration, such_as finan_cial, administrative,
agency head and written justification has been signed by thé?OSt Or Pricing or management information.
agency headny such provision will clearly state whether ~ “Form. fit, and function data,” as used in this subpart,
the licensing may be required in connection with the-prac Méans data relating to items, components, processes that are
tice of a subject invention, a specifically identified work Sufficient to enable physical and functional interchangeabil
object, or both.The agency head may not delegate the ity. as well as data identifying source, size, configuration,
authority to approve such provisions or to sign justifications Mating and attachment characteristics, functional character
required for such provisions. istics, and performance requirements; except that for
(b) The Government will not require the licensing of Ccomputer software it means data identifying source,-func
third parties under any such provision unless the agencytional characteristics, and performance requirements, but
head determines that the use of the invention by others igpecifically excludes the source code, algorithm, process,
necessary for the practice of a subject invention or for theformulae, and flow charts of the software.
use of a work object of the contract and that such action is “Limited rights,” as used in this subpart, means the rights
necessary to achieve the practical application of the subjecef the Government in limited rights data, as set forth in a
invention or work objecAny such determination will be on  Limited Rights Notice if included in a data rights clause of
the record after an opportunity for a hearing, and the con the contract.
tractor shall be given notification of the determination by ~ “Limited rights data,” as used in this subpart, means
certified or registered mailhe notification shall include a  data, other than computer software, that embody trade
statement that any action commenced for judicial review of secrets or are commercial or financial and confidential or
such determination must be brought by the contractorprivileged, to the extent that such data pertain to items; com
within 60 days after the notification. ponents, or processes developed at private expense,

27.306 Licensing backgmound patent rights to third
parties.
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including minor modifications thereof. (Agencies may such programs. In light of the above considerations,
however adopt the following alternate definition: applying these policies, agencies shall strike a bale

“Limited rights data,” as used in this subpart, means databetween the Governmestheed and the contracttegiti
developed at private expense that embody trade secrets anate proprietary interest.
are commercial or financial and confidential or privileged
(see 27.404(c)). 27.403 Data Rights—General.

“Restricted computer software,” as used in this subpart,  All contracts that require data to be produced, furnist
means computer software developed at private expense andcquired or specifically used in meeting contract perf
that is a trade secret; is commercial or financial and confi mance requirements, must contain terms that delineate
dential or privileged; or is published copyrighted computer respective rights and obligations of the Government anc
software; including minor modifications of such computer contractor regarding the use, duplication, and disclosur
software. such data, except certain contracts resulting from se

“Restricted rights,” as used in this subpart, means thepjdding or similar situations which require only existir
rights of the Government in restricted computer software asqatg (other than limited rights data and restricted comp
set forth in a Restricted Rights Notice, if included in a data software) to be delivered and reproduction rights are
rights clause of the contract, or as otherwise may beneeded for such datas a general rule the data rights clau
included or incorporated in the contract. at 52.227-14, Rights in Data—General, includiiigrnates

“Technical data,” as used in this subpart, means data | | v, andV, where determined to be appropriate
other than computer software, which are of a scientific Or giscussed in 27.404. is to be used for that purpt

technical nature. However in certain contracts either the particular subj

i ;Unllrfmthed C:lghts," as used in tg_'s Isubpart, mgans the matter of the contract or the intended use of the data
rights of the Government to use, disclose, reproduce, pre require the use of other prescribed clauses, or may

par;a derlvalgl\./ el Worl(;s(,j.d|s|tr|buteb|c_:o|p|es to the public, :nd require the use of any prescribed clause, as discuss
pertorm publicly-and dispiay publiGiyn any manner an 27.405 and 27.408so, in selecting a data rights clause,

for any purpose, and to have or permit others to do so. is important to note that any such clause does not specif
data (in terms of type, quantity or quality) that is to be de

27.402 POI'Cy' . .ered, but only the respective rights of the Government
(a) It is necessary for the departments and agencies, n} .
he contractor to use, disclose, or reproduce such

order to carry out their missions and programs, to acquire or . : .
obtain access to many kinds of data produced during or usedb\ccordmgly the contract should a}lso include appropri
in the performance of their contracdgencies require such terms 1o specify the data to be delivered.
data to: obtain competition among suppliers; fulfill certain
responsibilities for disseminating and publishing the results
of their activities; ensure appropriate utilization of the
results of research, development, and demonstration-activi— " " > - h :
ties including the dissemination of technical information to Unlimited rights in the following data (except as providec
foster subsequent technological developments; and meeParagraph (f) of this section for copyrighted data): (1) d
other programmatic and statutory requirements. Fyriier ~ firSt produced in the performance of a contract (excep
defense purposes, such data are also required by agencies 3¢ extent such data constitute minor modifications to ¢
meet specialized acquisition needs and ensure logisties supnat are limited rights data or restricted computer softwa
port. (2) form, fit, and function data delivered under contract;
(b) At the same time, the Government recognizes that itsdata (except as may be included with restricted comp
contractors may have a legitimate proprietary inteeegt ( Software) that constitute manuals or instructional and-tr:
a property right or other valid economic interest) in data ing material for installation, operation, or routir
resulting from private investment. Protection of such data maintenance and repair of items, components, or proce
from unauthorized use and disclosure is necessary in ordeflelivered or furnished for use under a contract; and (4.
to prevent the compromise of such property right or eco other data delivered under the contract other than lim
nomic interest, avoid jeopardizing the contratgor rights data or restricted computer software (see parag
commercial position, and preclude impairment of the (b) of this section). If any of the foregoing data are-pi
Governmens ability to obtain access to or use of such data. lished copyrighted data with the notice of 17 U.S.C. 401
The protection of such data by the Government is also nec402, the Government acquires them under a copyr
essary to encourage qualified contractors to participate inlicense, as set forth in paragraph (f) of this section, ra
Government programs and apply innovative concepts tothan with unlimited rights.

27.404 Basic Rights in Data Clause.
(a) Unlimited Rights Data Under the clause at 52.22
14, Rights in Data—General, the Government acqu
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(b) Limited Rights Data and Restricted Computer then only if the Government makes the disclosure subject to
Softwae. The clause at 52.227-14, Rights in Data— prohibition against further use and disclosure by the recipi
General, enables the contractor to protect qualifying limited ent. The following are examples of specific purposes which
rights data and restricted computer software by withholding may be adopted by an agency in its supplement and added
such data from delivery to the Government and delivering to the Limited Rights Notice of subparagraph (g)(2) of the
form, fit, and function data in lieu thereof. Howewshen clause (Alternate II):
an agency has a need to obtain delivery of limited rights (i) Use (except for manufacture) by support service
data or restricted computer software, the clause may be usedontractors.
with itsAlternates Il or 111, as set forth in paragraphs (d) and (if) Evaluation by nongovernment evaluators.

(e) of this sectionThese alternatives enable a contracting (iii) Use (except for manufacture) by other eon
officer to selectively request the delivery of such data with tractors participating in the Governmenprogram of which
limited rights or restricted rights, either by specifying such the specific contract is a part, for information and use in

delivery in the contract or by specific request. connection with the work performed under each contract.
(c) Alternate Definition of Limited Rights Dataln the (iv) Emegency repair or overhaul work.
clause at 52.227-14, Rights in Data—General, in order for (v) Release to a foreign government, or instruimen

data to qualify as limited rights data, in addition to being tality thereof, as the interests of the United States
data that either embody a trade secret or are data that ar&overnment may require, for information or evaluation, or
commercial or financial and confidential or privileged, such for emegency repair or overhaul work by such government.
data must also pertain to items, components, or processes (2) As an aid in determining whether the clause at
developed at private expense, including minor modifica 52.227-14 should be used withAtgernate I, the provision
tions thereof. Howevefor contracts that do not require the at 52.227-15, Representation of Limited Rights Data and
development, use or delivery of items, components orRestricted Computer Software, may be included in any
processes that are intended to be acquired by or for thesolicitation containing the clause at 52.227-14, Rights in
Government, an agency may adopt for general use or for us®ata—GeneralThis representation requests that derof
in specific circumstances the alternate definition of limited state in response to a solicitation, to the extent feasible,
rights data set forth iAlternate |. The alternate definition  whether limited rights data are likely to be used in meeting
does not require that such data pertain to items, compo the data delivery requirements set forth in the solicitation. In
nents, or processes developed at private expense; but ratheddition, the need fdklternate 1l should be considered eur
that such data were developed at private expense andhg negotiations or discussion with arfevbr, particularly
embody a trade secret or are commercial or financial andwhere negotiations are based on an unsolicited proposal.
confidential or privileged. However use of the clause at 52.227-14, Rights in Data—
(d) Protection of Limited Rights Data Specified for General, withoutAlternate Il does not preclude this
Delivery. (1) Contracting difcers are authorized to modify  Alternate from being used subsequently by modification
the clause at 52.227-14, Rights in Data—General, by use ofduring contract performance, should the need arise for
Alternate II, whichAlternate adds subparagraph (g)(2) to delivery of limited rights data that have been withheld or
the clause to enable the Government to require delivery ofidentified as withholdable.
limited rights data rather than allowing the contractor to (3) Whenever data that would qualify as limited rights
withhold such dataTo obtain such deliverythe contract  data, if it were to be delivered in human readable form, is
may identify and specify data to be delivered, or the con formatted as a computer data base for the purpose of deliv
tracting oficer may require, by written request during ery under a contract containing the clause at 52.227-14,
contract performance, the delivery of data that has beerRights in Data—General, such data is to be treated as lim
withheld or identified as withholdable under subparagraph ited rights data, rather than restricted computer software, for
(9)(2) of the clause at 52.227-14, Rights in Data—General.the purposes of paragraph (g) of that clause.
In addition, if agreed to during negotiations, the contract (e)Protection of Restricted Computer Softer&pecified
may specifically identify data that are not to be delivered for Delivery. (1) Contracting dfcers are authorized to
underAlternate Il or which, if delivered, will be delivered modify the clause at 52.227-14, Rights in Data—General,
with limited rights. The limited rights obtained by the by use ofAlternate Ill, whichAlternate adds subparagraph
Government are set forth in the Limited Rights Notice-con (g)(3) to the clause to enable the Government to require
tained in subparagraph (g)(2) (Alternate Il). Such limited delivery of restricted computer software rather than allow
rights data will not, without permission of the contracher ing the contractor to withhold such restricted computer
used by the Government for purposes of manufacture, andsoftware.To obtain such deliverghe contract may identify
will not be disclosed outside the Government except for cer and specify the computer software to be delivered, or the
tain specific purposes as may be set forth in the Notice, anctontracting dicer may require by written request during
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contract performance, the delivery of computer software ified by the contracting éter in a particular contract o
that has been withheld or identified as withholdable under prescribed in agency regulations. For example, consid
subparagraph (g)(1) of the clause. In addition, if agreed totion should be given to any networking needs or :
during negotiations, the contract may specifically identify requirements for use of the computer software from ren
computer software that are not to be delivered underterminals.Also, in addressing such needs, the scope of
Alternate Il or which, if delivered, will be with restricted restricted rights may be @#rent for the documentatiol
rights. In considering whether to use the clause at 52.227-14ccompanying the computer software than for the progr
with its Alternate Ill, it should be particularly noted that and data base#ny additions to, or limitations on, th
unlike other data, computer software is also an end item inrestricted rights set forth in the Restricted Rights Notice
itself, such that if withheld and form, fit, and function data subparagraph (g)(3) of the clause are to be expressly s
provided in lieu thereof, an operational program will not be in the contract or in a collateral agreement incorporate
acquired.Thus, if delivery of restricted computer software and made part of the contract, and the notice modi
is anticipated to be needed to meet contract performanceaccordingly
requirements, the contractingfioér should assure that the (3) As an aid in determining whether the clau
clause is used with italternate Ill. Unless otherwise should be used with ité\lternate Ill, the provision at
agreed to (see paragraph (e)(2) of this section) the restricte®2.227-15, Representation of Limited Rights Data ¢
rights obtained by the Government are set forth in the Restricted Computer Software, may be included in
Restricted Rights Notice contained in subparagraph (g)(3)solicitation containing the clause at 52.227-14, Rights
(Alternate 1l1). Such restricted computer software will not Data—GeneralThis representation requests that derof
be used or reproduced by the Government, or disclosed outstate, in response to a solicitation, to the extent feas
side the Government, except that the computer softwarewhether restricted computer software is likely to be use
may be— meeting the data delivery requirements set forth in the-si
(i) Used or copied for use in or with the computer itation. In addition, the need fdklternate Il should be
or computers for which it was acquired, including use at any considered during negotiations or discussions with
Government installation to which such computer or com offeror, particularly where negotiations are based on
puters may be transferred; unsolicited proposal. Howeveanse of the clause at 52.22°
(i) Used or copied for use in or with a backup 14, Rights in Data—General, witholiternate Il does not
computer if any computer for which it was acquired preclude thisAlternate from being used subsequently

becomes inoperative; modification during contract performance, should the ni
(i) Reproduced for safekeeping (archives) or arise for the delivery of restricted computer software t
backup purposes; has been withheld or identified as withholdable.

(iv) Modified, adapted, or combined with other () Copyrighted Data—(1) Data First Pioduced in the
computer software, provided that the modified, combined, Performance of a Contract (i) In order to enhance th
or adapted portions of any derivative software incorporating transfer or dissemination of information produced
restricted computer software are made subject to the sam&overnment expense, contractors are normally authori
restricted rights; without prior approval of the contractindfiogr, to establish

(v) Disclosed to and reproduced for use by support claim to copyright subsisting in technical or scientific-ai
service contractors, subject to the same restriction undercles based on or containing data first produced in

which the Government acquired the software; performance of work under a contract containing the cle
(vi) Used or copied for use in or transferred to a at 52.227-14, Rights in Data—General and publishec
replacement computer; and academic, technical or professional journals, symposia

(vii) Used in accordance with subdivisions ceedings and similar works. Otherwise, the permissior
(e)(2)(i) through (v) of this section, without disclosure-pro the contracting dicer is required in accordance with subc
hibitions, if the computer software is published copyrighted vision (f)(1)(ii) of this section or any applicable agen
computer software. regulations, to establish claim to copyright subsisting

(2) The restricted rights set forth in subparagraph data first produced in the performance of a contract un
(e)(1) of this section are the minimum rights the the clause is used with ifdternate 1Vin accordance with
Government normally obtains with restricted computer soft subdivision (f)(1)(iii) of this sectionAgencies mayhow
ware and will automatically apply when such software is ever restrict copyright under certain circumstances
acquired under the Restricted Rights Notice of subpara accordance with subparagraph (g)(3) of this section.
graph (g)(3) (Alternate Ill) of the clause. Howeveither (ii) Usually, permission for a contractor to esta
greater or lesser rights, consistent with the purposes andish claim to copyright subsisting in data first produc
needs for which the software is to be acquired, may be specunder the contract will be granted when copyright prot
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tion will enhance the appropriate transfer or disseminationdistribute to the public, perform publicly and display pub
of such data and the commercialization of products or licly by or on behalf of the Government, for all such data, as
processes to which it pertairiEhe request for permission set forth in subparagraph (c)(1) of the clause at 52.227-14,
must be made in writing, and may be made either prior toRights in Data—General. For computer software the scope
contract award or subsequently during contract perfor of the Governmerd’ license does not include the right to
mance. It should identify the data involved or furnish copies distribute to the publicAgencies may also, either on a case-
of the data for which permission is requested, as well as &y-case basis, or on a class basis if provided in
statement as to the intended publication or disseminationimplementing regulations, obtain a license offed#nt
media or other purpose for which copyright is desifég: scope than set forth in subparagraph (c)(1) of the clause if
request normally will be granted unless— the agency determines that sucHedi#nt license will sub

(A) The data consist of a report that represents stantially enhance the transfer or dissemination of any data
the oficial views of the agency or that the agency is first produced under the contract, and will not interfere with

required by statute to prepare; the Governmens' use of the data as contemplated by the
(B) The data are intended primarily for internal contract or if required for international agreements. If an
use by the Government; agency obtains such a féifent license, the scope of that

(C) The data are of the type that the agency license shall be clearly stated in a conspicuous place on the
itself distributes to the public under an agency program;  medium on which the data is recordé@tiat is, if a report,
(D) The Government determines that limitation the scope of the dérent license shall be put on the cover

on distribution of the data is in the national interest; or or first page, of the report. If computer software, the scope
(E) The Government determines that the data of the diferent license shall be placed on the most conspic

should be disseminated without restriction. uous place available.
(iii) An Alternate IVis provided for use with the (v) Whenever a contractor establishes claim to

clause at 52.227-14, Rights in Data—General, which copyright in data first produced in the performance of a con
Alternate provides a substitute subparagraph (c)(1) in thetract, irrespective of whicAlternate is used with the clause
clause granting blanket permission for contractors to estab or the scope of the Governmenticense, the contractor is
lish claim to copyright subsisting in all data first produced required to d&fx the applicable copyright notices of 17
in the performance of the contract without further request U.S.C. 401 or 402, and acknowledgment of Government
being made by the contractéiternate 1Vshall be used in ~ sponsorship, (including the contract number) to the data
all contracts for basic or applied research (other than thosevhenever such data are delivered to the Government, pub
for management or operation of Government facilities and lished, or deposited for registration as a published work in
in contracts and subcontracts in support of programs beinghe U.S. Copyright Gite. Failure to do so could result in
conducted at such facilities or where international agree such data being treated as unlimited rights data (see para
ments require otherwise) to be performed solely by collegesgraph (i) of this section).
and universitiesAlternate IVwill not be used in contracts (2) Data Not First Poduced in the Performance of a
with colleges and universities if a purpose of the contract isContract. (i) Contractors are not to incorporate in data
for development of computer software for distribution to the delivered under a contract any data that is not first produced
public (including use in solicitations) by or on behalf of the under the contract and that is marked with the copyright
Government. In additioslternate IVmay be used in other  notice of 17 U.S.C 401 or 402, without either (A) acquiring
contracts if an agency determines to grant blanket permis for or granting to the Government certain copyright license
sion for contractors to establish claim to copyright rights for the data, or (B) obtaining permission from the
subsisting in all data first produced in the performance of contracting dicer to do otherwiseThe copyright license
contract without further request being made by the contrac the Government acquires for such data will normally be of
tor. In any contract whemlternate 1Vis used, the contract the same scope as discussed in subdivision (f)(1)(iv) of this
may exclude any data, items or categories of data from thesection, and is set forth in subparagraph (c)(2) of the clause
blanket permission granted, either by express provisions inat 52.227-14, Rights in Data—General. Howewagencies
the contract or by the addition of a subparagraph (d)(3) tomay, on a case-by-case basis, or on a class basis if provided
the clause, consistent with subparagraph (g)(3) of this secin implementing agency regulations, obtain a license ef dif
tion. ferent scope if the agency determines that suderdift

(iv) Whenever a contractor establishes claim to license will not be inconsistent with the purpose of aequir
copyright subsisting in data (other than computer software)ing the data. If a license of a fdifent scope is acquired, it
first produced in the performance of a contract, the must be so stated in the contract and clearly set forth in a
Government is granted a paid-up nonexclusive, irrevocable,conspicuous place on the data when delivered to the
worldwide license to reproduce, prepare derivative works, Government. In addition, if computer software not first pro
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duced under a contract is delivered with the copyright considered restrictions on the reporting of the results
notice of 17 U.S.C. 401, the Governmsiiicense will be as  basic or applied researchgencies may also restrict clair
set forth in subparagraph (g)(3) (Alternate Ill) if included in to copyright in any computer software for purposes
the clause at 52.227-14, Rights in Data—General, or as othestablished agency distribution programs, or where requ
erwise may be provided in a collateral agreementto accomplish the purpose for which the software is [
incorporated in or made part of the contract. duced.
(i) Contractors delivering data with both an autho (3) Except for the results of basic or applied resee
rized limited rights or restricted rights notice and the under contracts with universities or colleges, agencies r
copyright notice of 17 U.S.C. 401 or 402 should modify the to the extent provided in theiAR supplements, place lim
copyright notice to include the following (or similar) state itations or restrictions on the contracsrmight to use,
ment: “Unpublished—all rights reserved under the release to others, reproduce, distribute, or publish any
copyright laws of the United States.” If this statement is first produced in the performance of the contract, includ
omitted, the contractor may bef@fled an opportunity to  a requirement to assign copyright to the Governmen
correct it in accordance with paragraph (h) of this section. another partyeither by adding a subparagraph (d)(3) to"
Otherwise, data delivered with a copyright notice of 17 Rights in Data—General clause at 52.227-14, or by exp
U.S.C. 401 or 402 may be presumed to be published copy limitations or restrictions in the contract. In the latter ca
righted data subject to the applicable license rights set forththe limitations or restrictions should be referenced in
in subdivision (f)(2)(i) of this section, without disclosure Rights in Data—General clause. Howewaich regulatory
limitations or restrictions. restrictions or limitations are not to be imposed unless t
(iii) If contractor action causes limited rights or are determined by the agency to be necessary in the fur
restricted rights data to be published with the copyright ance of agency mission objectives, needed to sup
notice of 17 U.S.C. 401 or 402 after its delivery to the specific agency programs, or necessary to meet statt
Government, the Government is relieved of disclosure andrequirements. Notwithstanding the provisions of this-s
use limitations and restrictions regarding such data, and theparagraph, agencies may obtain, if provided in thaR F
contractor should advise the Government, request that ssupplement, for information purposes qrdgvance copies
copyright notice be placed on the copies of the data-deliv of articles intended for publication in academic, scientific
ered to the Government and acknowledge that thetechnical journals or symposia proceedings or sim
applicable copyright license set forth in subdivision (f)(2)(i) works.
of this section applies. (h) Unauthorized Marking of Data Except for valida
(g) Release, Publication, and Use of Datél) In para tion of restrictive markings on technical data unc
graph (d) of the clause at 52.227-14, Rights in contracts for major systems, or for support of major <
Data—General, subparagraph (d)(1) recognizes the fact thatems, by agencies subject to the provisionEitté Ill of the
normally the contractor has the right to use, release to oth Federal Property anéldministrative Serviceé\ct of 1949,
ers, reproduce, distribute, or publish data first produced inthe Government has, in accordance with paragraph (e
the performance of a contract, except to the extent such datthe clause at 52.227-14, Rights in Data—General, the 1
may be subject to Federal export control or to national secu to either return to the contractor data containing marki
rity laws or regulations. In addition, to the extent the not authorized by that clause, or to cancel or ignore ¢
contractor receives or is given access to data that is-necesnarkings. However markings will not be canceled ¢
sary for the performance of the contract from or by the ignored without making written inquiry of the contract
Government or others acting on behalf of the Government,and afording the contractor at least 30 days to providi
and the data contains restrictive markings, subparagraphwritten justification to substantiate the propriety of t
(d)(2) provides an agreement with the contractor to treat themarkings. Failure of the contractor to respond, or failure
data in accordance with the markings, unless otherwiseprovide a written justification to substantiate the propri
specifically authorized by the contractindiodr. of the markings within the time fafded, may result in the
(2) In contracts for basic or applied research with uni  Governmens action to cancel or ignore the markings. If t
versities or colleges, no restrictions may be placed upon thecontractor provides a written justification to substantiate
conduct of or reporting on the results of unclassified basic propriety of the markings, it will be considered by the-cc
or applied research, except as provided in applicable U.Stracting oficer and the contractor notified of an
Statutes. For the purposes of this subparagraph, agencgetermination based thereon. If the contractinficef
restrictions on the release or disclosure of computer soft determines that the markings are authorized, the contr:
ware that has been, readily can be, or is intended to bewill be so notified in writing. Furtheif the contracting df-
developed to the point of practical application (including for cer determines, with concurrence of the head of
agency distribution under established programs) are notcontracting activity that the markings are not authorize
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the contractor will be furnished a written determination () Inspection of Data at the Contractsr Facility.
which shall become the final agency decision regarding theContracting dicers may obtain the right to inspect data at
appropriateness of the markings and the markings will bethe contractds facility by use ofAlternateV, which adds
cancelled or ignored and the data will no longer be madeparagraph (j) to provide that right in the clause at 52.227-14,
subject to disclosure prohibitions, unless the contractor filesRights in Data—GeneralAgencies may also adopt
suit within 90 days in a court of competent jurisdiction. In AlternateV for general useThe data subject to inspection
any event, the markings will not be cancelled or ignored may be data withheld or withholdable under subparagraph
unless the contractor fails to respond within the period pro (g)(1) of the clause. Such inspection may be made by the
vided, or if the contractor does respond, until final contracting dicer or designee (including nongovernmental
resolution of the matteeither by the contracting fafer's personnel under the same conditions as the contracfing of
determination becoming the final agency decision or by cer) for the purpose of verifying a contracsomssertion
final disposition of the matter by court decision if suit is regarding the limited rights or restricted rights status of the
filed. The foregoing procedures may be modified in accor gata, or for evaluating work performance under the contract.
dance with agency regulations implementing the FreedomTpjs right may be exercised up to 3 years after acceptance
of InformationAct (5 U.S.C. 552) if necessary to respond 10 of gl items to be delivered under the contratte contract

a request thereunddn addition, the contractor is not pre may specify data items that are not subject to inspection
cluded from bringing a claim under the Contract Disputes \,nqer paragraph (j) (Alternai8). If the contractor demen
Act, including pursuant to the Disputes clause of this con gyrates to the contracting fickr that there would be a
tract if applicable, that may arise as the result of the ,«qihie conflict of interest if inspection were made by a

Sovernrrens actrl]on t.o remove or |gr:10re anly rpar]!flnglj_sa.on particular representative, the contractinficef shall desig
ata, unless such action occurs as the result of a finakdispo,, .. an alternate representative.

sition of the matter by a court of competent jurisdiction.
(i) Omitted or Incorect Notices (1) Data delivered 27.405 Other data rights provisions
under a contract containing the clause at 52.227-14, Rights .(a) Production of special WOI‘kS.(l) The clause at

in Data—General, without a limited rights notice or 52.227-17, Rights in Data—Speciafbrks, is to be used in

restricted rights notice, and without a copyright notice, will . )
. ! I . contracts (or may be made applicable to portions thereof)
be presumed to have been delivered with unlimited rights, o . -
that are primarily for the production or compilation of data

and the Government assumes no liability for the disclosure, o . .

use, or reproduction of such data. Howet@the extent the (other than limited rights data or restricted computer- soft
data has not been disclosed without restriction outside theware_)_for the Go_ve_rnr_nel_st own use, or when there is a
Government, the contractor may within 6 months (or a specific need to limit distribution and use of the data and/or
longer perioél approved by the contractingjcef for good to obtain indemnity for liabilities that may arise out of the
cause shown) request permission of the contractificeof content, performance, or disclosure of the data. Examples
to have omitted limited rights or restricted rights notices, as are contrgcts for— ) o , )
applicable, placed on qualifying data at the contrastor (i) The production of audiovisual works, including
expense, and the contractinicdr may agree to so permit motion pictures or television recordings with or without

if the contractor— accompanying sound, or for the preparation of motion pic

(i) Identifies the data for which a notice is to be ture scripts, musical compositions, sound tracks, translation,
added or corrected: adaptation, and the like;

(i) Demonstrates that the omission of the proposed (ii) Histories of the respective agencies, depart
notice was inadvertent; ments, services, or units thereof;

(iii) Establishes that use of the proposed notice is (iii) Surveys of Government establishments;
authorized; and (iv) Works pertaining to the instruction or guidance

(iv) Acknowledges that the Government has ne lia 0f Government dicers and employees in the disajeof
bility with respect to any disclosure or use of any such datatheir oficial duties;

made prior to the addition of the notice or resulting from the (v) The compilation of reports, books, studies; sur
omission of the notice. veys, or similar documents that do not involve research,
(2) The contracting dicer may also— development, or experimental work;
(i) Permit correction, at the contrac®rmexpense, (vi) The collection of data containing personally

of incorrect notices if the contractor identifies the data on identifiable information such that the disclosure thereof
which correction of the notice is to be made, and demon would violate the right of privacy or publicity of the indi
strates that the correct notice is authorized; or vidual to whom the information relates;

(i) Correct any incorrect notices. (vii) Investigatory reports; or
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(viii) The development, accumulation, or compila of audience, and (iv) geographical location. If the contr
tion of data (other than that resulting from research, requires that works of the type indicated in subparagr
development, or experimental work performed by the con (b)(1) of this section are to be modified through editit
tractor), the early release of which could prejudice translation, or addition of subject maftetc. (rather than
follow-on acquisition activities or agency regulatory or purchased in existing form) the clause at 52.227-17, Ri
enforcement activities. in Data—Specialorks, is to be used. (See paragraph (a

(2) The contract may specify the purposes and eondi this section.)
tions (including time limitations) under which the data may (2) Acquisition of existing computer softwear (i)
be used, released, or reproduced other than for contract peWhen contracting other than from GSAVultiple Award
formance. Contracts for the production of audiovisual Schedule contracts for the acquisition of existing compi
works, sound recordings, etc., may include limitations in software {(.e. privately developed software normall
connection with talent releases, music licenses, and the likerended commercially under a license or lease agreel
that are consistent with the purposes for which the works arerestricting its use, disclosure, or reproduction), no spec
acquired. contract clause prescribed in this subpart need be usec
(3) Subdivision (c)(1)(ii) of the clause at 52.227-17, the contract (or purchase order) must specifically add
Rights in Data—SpeciaWorks, which enables the the Governmens rights to use, disclose and reproduce
Government to obtain assignment of copyright in any datasoftware, which rights must be $igfent for the
first produced in the performance of the contract, may be Government to fulfill the need for which the software
deleted if the contracting fider determines that such being acquired. Such rights may be negotiated and set
assignment is not needed to further the objectives of thein the contract using the guidance concerning restric
contract. rights as set forth in 27.404(e), or the clause at 52.227
(4) Paragraph (e) of the clause, which requires the Commercial Computer Software—Restricted Rights, n
contractor to indemnify the Government against any Habil be used. Restricted computer software acquired under !
ity incurred as the result of any violation of trade secrets, Multiple Award Schedule contracts and orders are exclu
copyrights, right of privacy or publicityr any libelous or  from this requirementThe guidance concerning rights s
other unlawful matter arising out of or contained in any pro forth in 27.404(e), as well as those in the clause at 52..
duction or compilation of data that are subject to the clause,19, are the minimum rights the Government usually shc
may be deleted or limited in scope where the contractingacceptThus if greater rights than these minimum rights .
officer determines that, because of the nature of the particu needed, or lesser rights are to be acquired, they mus
lar data involved, such liability will not arise. negotiated and set forth in the contract (or purchase or
(5) When the audiovisual or other special works are This includes any additions to, or limitations on, the rig
produced to accomplish a public purpose other than -acqui set forth in paragraph (b) of the clause at 52.227-19 w
sition for the Governmerst’own use (such as for production used. Examples of greater rights may be those necessa
and distribution to the public of such works by other than a networking purposes or use of the software from remote
Federal agency) agencies are authorized to modify theminals communicating with a host computer where
Rights in Data—SpecialNorks clause for use in such eon software is located. If the computer software is to
tracts, with rights in data provisions which meet agency acquired with unlimited rights, the contract must also
mission needs yet protect free speech and freedom oftate. In addition, the contract must adequately describe
expression, as well as the artistic license of the creator of theeomputer programs and/or data bases, the form (te
work. punch cards, disk pack, and the like), and all the neces
(b) Rights elating to existing data other than limited documentation pertaining thereto. If the acquisition is
rights data (1)Acquisition of existing audiovisual and sim  lease or license, the disposition of the computer softv
ilar works. The clause at 52.227-18, Rights in (by returning to the vendor or destroying) at the end of
Data—ExistingWorks, is for use in contracts exclusively term of the lease or license must be addressed.
for the acquisition (without modification) of existing (i) If the contract incorporates, makes referer
motion pictures, television recordings, and other audiovi to, or uses a vendarstandard commercial lease, license,
sual works; sound recordings; musical, dramatic, andpurchase agreement, such agreement shall be review
literary works; pantomimes and choreographic works; pic assure that it is consistent with subdivision (b)(2)(i) of t
torial, graphic, and sculptural works; and works of a similar section. Caution should be exercised in accepting a ven
nature.The contract may set forth limitations consistent terms and conditions, since they may be directed to- ¢
with the purposes for which the works covered by the con mercial sales and may not be appropriate for Governn
tract are being acquired. Examples of these limitations arecontractsAny inconsistencies in a vendsrstandard com
(i) means of exhibition or transmission, (ii) time, (iii) type mercial agreement shall be addressed in the contract ar
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contract terms shall take precedence over the vendtamn loging, and storage of data represents an expense to both the
dard commercial agreement. If the clause at 52.227-19,Government and the contragtefforts should be made to
Commercial Computer Software—Restricted Rights, is keep the contract data requirements to a minimum, consis
used, inconsistencies in the venidostandard commercial tent with the purposes of the contract.

agreement regarding the Governmegmight to use, dupli (2) To the extent feasible, all known data require
cate or disclose the computer software are reconciled by thaments, including the time and place for delivery and any
clause. limitations and restrictions to be imposed on the contractor

(iii) If a prime contractor under a contract contain in the handling of the data, shall be specified in the contract.
ing the clause at 52.227-14, Rights in Data—General, with Further and to the extent feasible, in major system acquisi
subparagraph (g)(3) (Alternate IIl) in the clause, acquirestions, data requirements shall be set out as separate contract
restricted computer software from a subcontractor (at anyline items. In establishing the contract data requirements
tier) as a separate acquisition for delivery to or for use onand in specifying data items to be delivered by a contractor
behalf of the Government, the contractindicer may agencies mayconsistent with subparagraph (a)(1) of this
approve any additions to, or limitations on the restricted section, develop their own contract schedule provisions in
rights in the Restricted Rights Notice of subparagraph (g)(3)agency procedures (including data requirements lists) for
in a collateral agreement incorporated in and made part oflisting, specifying, identifying source, assuring delivery
the contract. and handling any data required to be delivered, first pro

(3) Other existing data and worksExcept for exist duced, or specifically used in the performance of the

ing audiovisual and similar works pursuant to subparagraphcontract.
(b)(2) of this section, and existing computer software pur (3) Data delivery requirements should normally not
suant to subparagraph (b)(2) of this section, no clauserequire that a contractor provide the Government, as-a con
contained in this subpart is required to be included in (i) dition of the procurement, unlimited rights in data that
contracts solely for the acquisition of books, periodicals, qualify as limited rights data or restricted computer-soft
and other printed items in the exact form in which such ware. Ratherform, fit, and function data may be furnished
items are to be obtained unless reproduction rights are to bevith unlimited rights in lieu of the qualifying data, or the
acquired; or (ii) other contract®.§, contracts resulting qualifying data may be furnished with limited rights or
from sealed bidding) that require only existing data (other restricted rights if needed (see 27.404(d) and (e)). If greater
than limited rights data) to be delivered and such data arerights are needed such need should be clearly set forth in the
available without disclosure prohibitions, unless repreduc solicitation and the contractor fairly compensated for such
tion rights to the data are to be obtained. If the reproductiongreater rights.
rights to the data are to be obtained in any contract of the (b) Additional data equirrments (1) Recognizing that
type described in subdivision (b)(3)(i) or (ii) of this section, in some contracting situations, such as experimental,-devel
such rights must be specifically set forth in the contract. No opmental, research, or demonstration contracts, it may not
clause contained in this subpart is required to be included inbe feasible to ascertain all the data requirements at the time
contracts substantially for on-line data base services in theof contracting, the clause at 52.227-Zglditional Data
same form as they are normally available to the general pub Requirements, may be used to enable the subsequent order
lic. ing by the contracting &ter of additional data first

(c) Contracts awaded under Small Business Innovative produced or specifically used in the performance of such
Researh (SBIR) Pogram The clause at 52.227-20, Rights contracts as the actual requirements become knoha.
in Data—SBIR Program, is for use in all Phase | and Phaseclause shall normally be used in solicitations and contracts
Il contracts awarded under the Small Business Innovativeinvolving experimental, developmental, research or demon
Research Program (SBIR) established pursuant to Pub. Lstration work (other than basic or applied research to be
97-219 (the Small Business Innovation Developmeniof performed under a contract solely by a university or college
1982). The clause is limited to use solely in contracts when the contract amount will be $500,000 or less) unless
awarded under the SBIR Program, and is the only dataall the requirements for data are believed to be known at the

rights clause to be used in such contracts. time of contracting and specified in the contract. If the con
tract is for basic or applied research to be performed by a
27.406 Acquisition of data. university or college, and the contractindiadr believes

(a) General (1) Itis the Governmergt’practice to deter the contract éért will in the future exceed $500,000, even
mine, to the extent feasible, its data requirements in time forthough the initial award does not, the contractinficerf
inclusion in solicitationsThe data requirements may be may include the clause in the initial award.
subject to revision during contract negotiations. Since the (2) Data may be ordered under the clause at 52.227-
preparation, reformatting, maintenance and updating; cata 16, Additional Data Requirements, at any time during
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contract performance or within a period of 3 years after the requirements of the contract concerning the data,
acceptance of all items to be delivered under the contractclause at 52.227-2Technical Data Declaration, Revisiol
The contractor is to be compensated for converting the dataand Withholding of Payment—Major Systems, is to |
into the prescribed form, for reproduction, and for delivery included in contracts for or in support of a major system
In order to minimize storage costs for the retention of data,the term “major system” is defined in Section 4 of t
the contractor may be relieved of retention requirements forOffice of Federal Procurement Poliégt, as amended by
specified data items by the contractindjasr at any time Pub. L. 98-577), including every detailed design, devel
during the retention period required by the claii$e con ment, or production contract for a major system acquisi
tracting oficer may permit the contractor to identify and and contracts for any individual part, component,-s
specify in the contract data not to be ordered for delivery assembly assembly or subsystem integral to the maj
under theAdditional Data Requirements clause if such data system, and other property which may be replaced du
is not necessary to meet the Governnsargtjuirements for  the service life of the system, and including spare parts
data.Also, the contracting fiter may alter thé\dditional replenishment spare parts.
Data Requirements clause by deleting the term “or specifi (2) The clause at 52.227-21Technical Data,
cally used” in paragraph (a) thereof if delivery of such data Declaration, Revision, andVithholding of Payment—
is not necessary to meet the Governnsargtjuirements for ~ Major Systems, requires the contractopon delivery of
data.Any data ordered under this clause will be subject to any technical data made subject to the clause in the con
the Rights in Data—General clause (or other equivalentto declare that to the best of its knowledge and belief, <
clause setting forth the respective rights of the Governmentdata are complete, accurate, and comply with cont
and the contractor) in the contract, and data authorized to beequirements. It also provides for corrections of any-d
withheld under such clause will not be required to be deliv ciencies in the data, as well as for the ability of f
ered under thAdditional Data Requirements clause, except contracting dicer to request revisions of the data to refle
as provided ilternate Il orAlternate Ill, if included in the  engineering design changes made during performanc
clause (see 27.404(d) and (e)). the contract and fcting form, fit, and function of the item
(3) Agencies not having an established program for the data depict. Further included is the authority for the ¢
dissemination of computer software shall give considerationtracting oficer to withhold payment under the contract
to not ordering additional computer software under the assure timely delivery of the technical data and/or as:
clause at 52.227-168dditional Data Requirements, for the correction if the technical data are not complete, accut
sole purpose of disseminating or marketing of the softwareand in compliance with contract requirements.
to the public especially if this will provide the contractor (3) When the clause at 52.227-Zlgchnical Data,
additional incentive to make improvements to the software Declaration, Revision and/ithholding of Payment—Major
at its own expense and disseminate or markehis should Systems, is used, the section of the contract specifying
not preclude an agency from including a summary descrip delivery requirements (see subparagraph (a)(2) of this
tion of computer software available from a contractor in any tion) shall expressly identify those line items of techni
data dissemination programs which it operates, with a-statedata to which the clause applies. Upon delivery of s
ment as to how the potential user can obtain it through thetechnical data, the contractingfioér or designee shal
contractor licensee, or assignee. In cases where the conreview the technical data and the contrdstateclaration
tracting oficer orders software for internal purposes, relating thereto to assure that the data are complete, ¢
consideration shall be given, consistent with the rate, and comply with contract requirements. If not, -
Governmens needs, to not ordering particular source contractor is to be requested to correct the deficiencies,
codes, algorithms, processes, formulae or flow charts of thepayment may be withheld until such is done. Final payrr
software if the contractor shows that this aids iteref to should not be made under the contract until it has t
disseminate or market the software. determined that the delivery requirements of those
(c) Acceptance of dataAs required by 41 U.S.C. 418a items of data to which the clause applies have been ¢
(d)(7), acceptability of technical data delivered under a con factorily met.
tract shall be in accordance with the appropriate contract (4) In a contract for or in support of a major syste
clause as required by Subpart 46.3, and the clause at 52.22&warded by a civilian agency other than NA&#4he U.S.
21, Technical Data Declaration, Revision, anithholding Coast Guard the contractingfioér shall include contrac
of Payment—Major Systems, when itis included in the con tual provisions requiring, as an element of performa
tract. (See paragraph (d) of this section.) under the contract, the delivery of any technical data, o
(d) Major Systermcquisition. (1) In order to assure that than computer software, relating to the major system or ¢
technical data needed to support a major system acquisitiomplies for the major system procured or to be procured by
are timely delivered and are complete, accurate, and satisfifGovernment, which are to be developed exclusively v
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Federal funds in the performance of the contract if the-deliv data, but any excluded technical data, as well as any com
ery of such technical data is needed to ensure themercial and financial information contained in the proposal,
competitive acquisition of supplies or services that will be will remain subject to the policies in Subpart 15.4 or 15.5
required in substantial quantities in the futdiee clause at  (or agency supplements thereto) relating to proposal-infor
52.227-22, Major System—Minimum Rights, is to be mation {.e., will be used for evaluation purposes only). If
included in such contracts in addition to the clause atthe clause at 52.227-23, Rights to Proposal Data
52.227-14, Rights in Data—General, and other required(Technical), is included in a contract, the prospective con-
clauses, to ensure that the Government acquires at leadtactor must be specifically fafded the opportunity to
those rights required by Pub. L. 98-577 in technical dataexclude technical data as set forth in paragraph (a) of this
developed exclusively with Federal funds. In any contract to section, and the contract file must reflect that fact. If there
which this subparagraph (d)(4) applies, technical data, othelis a need to have access to any of the excluded technical
than computer software, relating to a major system or sup data during contract performance, consideration should be
plies for a major system, procured or to be procured by thegiven to their acquisition as limited rights data, if they so
Government and also relating to the design, developmentgualify, in accordance with 27.404(d).

or manufacture of products or processderefl or to be

offered for sale to the public (except for such data as may be27.408 Cosponsoed reseach and development
necessary for the Government to operate or maintain the activities.

product, or use the process if obtained by the United States (a) In contracts involving cosponsored research and
as an element of performance under the contract), shall notevelopment wherein the contractor is required to make
be required to be provided to the Government from personssubstantial contributions of funds or resourées, py cost-
who have developed such products or processes as a condsharing or by repayment of nonrecurring costs), and the
tion for the procurement of such products or processes bycontractors and the Governmeattespective contributions

the Government. to any item, component, process, or computer software,
developed or produced under the contract are not readily
27.407 Rights to technical data in successful mposals. segregable, the contractindgioér may limit the acquisition

(a) Contracting difcers mayin consideration of contract  of or acquire less than unlimited rights to any data devel
award, desire to acquire unlimited rights in technical dataoped and delivered under such contragencies may
(but not commercial or financial information) contained in regulate the use of this authority in their supplements.
a successful proposal upon which a contract award is basedasically such rights should, at a minimum, assure use of
However before such unlimited rights are acquired, the the data for agreed-to Governmental purposes (including
prospective contractor must befoafled the opportunity  reprocurement rights as appropriate), and will address any
either— disclosure limitations or restrictions to be imposed on the

(1) To advise the contractingfafer that the technical  data.Also, consideration may be given to directed licensing
data, or portions thereof (to be identified by the prospective provisions if needed to carry out the objectives of the con
contractor), are covered by any restrictive notice regardingtract. Since the purpose of the cosponsored research and
the disclosure and use of proposal information authorizeddevelopment, the legitimate proprietary interests of the con
by Subpart 15.4 or 15.5 (or any agency supplement thereto)ractor the needs of the Government, and the respective
and request that such protection be maintained by excludingcontributions of both parties may vano specific clauses
the data from the Governmentights; or are prescribed, but a clause providing less than unlimited

(2) To establish to the contractingfiokr's satisfae rights in the Government for data developed and delivered
tion that identified portions of the technical data do not under the contract (such as license rights) may be tailored to
relate directly to or will not be utilized in the work to be-per the circumstances consistent with the foregoing and the pol
formed under the contract, and request that such portions b&y set forth in 27.402As a guide, such clause may be
excluded from the Governmestights. appropriate when the contractor contributes money or

(b) If unlimited rights to technical data in successfulpro resources, or agrees to make repayment of nonrecurring
posals, as set forth in paragraph (a) of this section, are to beosts, of a value of approximately 50 percent of the total
acquired, it shall be by use of the clause at 52.227-23,cost of the contracti.€.,, Government, contractoand/or
Rights to Proposal Data €€hnical).Any excluded techni third party paid costs), and the respective contributions are
cal data will be identified by inserting appropriate proposal not readily segregable for any work element to be per
page numbers in the clause, which clause enables the iderformed under the contract. Such clause may be used for all
tification of data to be excluded from the Governnegent’ or for only specifically identified tasks or work elements
rights, as discussed in paragraph (a) of this section. Suclunder the contract. In the latter instance, its use will be in
exclusion is not dispositive of the protective status of the addition to whatever other data rights clause is prescribed
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under this subpart, with the contract specifically identifying ~ (b) If an agency determines, in accordance w
which clause is to apply to which tasks or work elements. 27.404(c), to adopt the alternate definition of “Limite
Further such clause may not be appropriate where the pur Rights Data” in paragraph (a) of the clause, the clause ¢
pose of the contract is to produce data for dissemination tobe used with ité\lternate 1.
the public, or to develop or demonstrate technologies which  (c) In accordance with 27.404(d), if a contractinficef
will be available, in any event, to the public for their direct determines it is necessary to obtain the delivery of limi
use. rights data, the clause shall be used withAltsrnate II.
(b) Where the contractts contributions are readily seg  The contracting dicer shall, whenAlternate 1l is used,
regable (by performance requirements and the fundingassure that the purposes, if afoy which limited rights data
therefor) and so identified in the contract, any data resultingare to be disclosed outside the Government are include
therefrom may be treated under such clause as limited rightshe “Limited Rights Notice” of subparagraph (g)(2) of tl
data or restricted computer software in accordance withclause.
27.404(d) or (e), as applicable; or if such treatment is incon  (d) In accordance with 27.404(e), if a contractinficef
sistent with the purpose of the contract, rights to such datadetermines it is necessary to obtain the delivery of restri
may; if so negotiated and stated in the contract, be treated ircomputer software, the clause shall be used with

a manner consistent with paragraph (a) of this section. Alternate Ill. Any greater or lesser rights regarding the u
duplication, or disclosure of restricted computer softw
27.409 Solicitation provisions and contract clauses. than those set forth in the Restricted Rights Notice of <

(a)(1) The contracting dicer shall insert the clause at paragraph (g)(3) of the clause must be specified in
52.227-14, Rights in Data—General, including its use with contract and the notice modified accordingly
Alternate | througi\lternateV as may be required or autho (e) The clause shall be used withAtkernate 1Vin con
rized in accordance with paragraphs (b) through (f) of this tracts for basic or applied research (other than those fo
section, in solicitations and contracts if it is contemplated management or operation of Government facilities or wt
that data will be produced, furnished, or acquired under theinternational agreements require otherwise), to be |
contract, unless the contract is— formed solely by universities and colleg&be clause may
(i) For the production of special works of the type be used with it&\lternate IVin other contracts if in accer
set forth in 27.405(a), but the clause at 52.227-14, Rights indance with 27.404(f)(1) an agency determines to gi
Data—General, shall be included in the contract and madeblanket permission for the contractor to establish clain
applicable to data other than special works, as appropriate;copyright subsisting in all data first produced without fi
(i) For the acquisition of existing data works, as ther request being made by the contradnenAlternate
described in 27.405(b); IV is used, the contract may exclude items or categorie
(iif) To be performed outside the United States, its data from the blanket permission granted, either by exp
possessions, and Puerto Rico, in which case agencies magrovisions in the contract or by the addition of a subp:
prescribe dilerent clauses (see paragraph (n) of this sec graph (d)(3) to the clause (see 27.404(g)(1)).
tion); () In accordance with 27.404(i), if a contractingdicsr
(iv) For architect-engineer services or construction needs to have the right to inspect certain data at a cen
work, in which case agencies may utilize the clause attor’s facility or if by an agengyenerally the clause shall k
52.227-17, Rights in Data—Speci#lorks, or may pre used with itAlternateV.

scribe diferent clauses; (9) In accordance with 27.404(d)(2), if the contracti
(v) A Small Business Innovation Research contract officer desires to have anfefor state in response to a seli
(see paragraph (I) of this section); itation, to the extent feasible, whether limited rights date

(vi) For the management, operation, design, or restricted computer software are likely to be used in-m
construction of a Government-owned facility to perform ing the data delivery requirements set forth in 1
research, development, or production work, in which casesolicitation, the contracting fa€er shall insert in the solici
agencies may prescribe féifent clauses (see paragraph (p) tation the provision at 52.227-15, Representation of Limi
of this section); or Rights Data and Restricted Computer Software in any-st

(vii) A contract involving cosponsored research itation containing the clause at 52.227-14, Rights
and development in which a clause providing for less thanData—GeneralThe contractds response will provide ai
unlimited right has been authorized. (See 27.408.) aid in determining whether the clause should be used "

(2) Subparagraph (e)(3) of the clause at 52.227-14,Alternate 1l and/oAlternate IlI.
Rights in Data—General, may be deleted or reserved by an (h) The contracting dicer shall normally insert the
agency not subject toitle Il of the Federal Property and clause at 52.227-16Additional Data Requirements, il
Administrative ServiceAct. solicitations and contracts involving experimental, devel
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mental, research, or demonstration work (other than basic or (m) While no specific clause of this subpart is required to
applied research to be performed solely by a university orbe included in contracts solely for the acquisition, without
college where the contract amount will be $500,000 or less)disclosure prohibitions, of books, publications and similar
unless all the requirements for data are believed to beitems in the exact form in which such items exist prior to the
known at the time of contracting and specified in the-con request for purchased., the of-the-shelf purchase of such
tract. (See 27.406(b)This clause may also be used in other jtems), or in other contracte.f, contracts resulting from
contracts when considered appropriate. sealed bidding) where only existing data available without
(i) In accordance with 27.405(a), the contractiniicef disclosure prohibitions is to be furnished, if reproduction
shall insert the clause at 52.227-17, Rights in Data—Speciakights are to be acquired the contract shall include terms
Works, in solicitations and contracts primarily for the-pro  addressing such rights. (See 27.405(b)(3).)
duction or compilation of data (other than limited rights  (n)Agencies may prescribe in their procedures, as appro
data or restricted computer software) for the Government’ prigte, a clause consistent with the policy of 27.402 in

bution and use of the data and/or to obtain indemnity for essions. and Puerto Rico.

liabilities that may arise out of the content, performance, or (0) Agencies may prescribe in their procedures the clause
disclosure of the data. Examples of such contracts are sett 52 227.17 Rights in Data—Spediibrks, or prescribe
forth in 27.405(a).The contract may specify the purposes ¢ appropriate, clauses consistent with the policy in 27.402

and conditions (including time limitations) under which the i, ¢ontracts for architect-engineer services and construction
data may be used, released or reproduced by the contractQfo

Ijor ?ther :chandc_:on_traclt perfli)rmanced Contrzpts for :he pro (p) Agencies may prescribe in their procedures, as appro
.U(I: |gn IQ ?ut lovisual wor ts sou_?h trtlacci{r 'Tgs’ etc. may priate, a clause consistent with the policy of 27.402 in
Inciude imitations In connection with talent reéleases, MusIC a0t for management, operation, design, or coRnstruc
licenses, and the like that are consistent with the purposeg,
; : . ion of Government-owned research, development, or
for which the data is acquired. : s . .
production facilities, and in contracts and subcontracts in

() The contracting dicer shall insert the clause at support of programs being conducted at such facilities
52.227-18, Rights in Data—ExistiMyorks, in solicitations (q) In accordance with 27.406(d), the contractirfisef

and contracts exclusively for the acquisition, without modi . .
fication, of existing audiovisual and similar works of the shall m;ert the .cllause at _52.22?-211echmcal Data
Declaration, Revision, andVithholding of Payment—

type set forth in 27.405(b)(1Yhe contract may set forth Maior S . ¢ ) -
limitations consistent with the purposes for which the work ajor Systems, in co_ntracts or major _sys_,tems acquisitions
or for support of major systems acquisitiodghen used,

is being acquiredlhe clause at 52.227-17, Rights in Data— = . . . :
SpecialWorks, shall be used if existing works are to be this clause requires that the technical data to which it applies

modified, as by editing, translation, addition of subjectmat P€ SPecified in the contract. (See 27.406(d).)
ter, etc. (r) In the case of civilian agencies except NAS#A the
(k) In accordance with 27.405(b)(2), when contracting U.S. Coast Guard, the c_ontractmg‘lcﬂr _shall msert the .
(other than from GSA MultipleAward Schedule contracts) ~ Clause at 52.227-22, Major System—Minimum Rights, in
for the acquisition of existing computer software, the clause Contracts for major systems or contracts in support of major
at 52.227-19, Commercial Computer Software-Restricted SyStems.
Rights, may be used in the solicitation and contract. In any  (S) In accordance with 27.407, if a contractinficef
event, the contracting fider shall assure that the contract desires to acquire unlimited rights in technical data- con
contains terms to obtain didient rights for the tained in a successful proposal upon which a contract award
Government to fulfill the need for which the software is IS based, the contractingfickr shall insert the clause at
being acquired and is otherwise consistent with 52.227-23, Rights to Proposed Datadfinical). Rights to
27.405(b)(2). technical data in a proposal are not acquired by mere-incor
(I) If the contract is a Small Business Innovation poration by reference of the proposal in the contract, and if
Research (SBIR) contract, the clause at 52.227-20, Rights ira proposal is incorporated by reference, Section 27.404
Data—SBIR Program shall be used in all Phase | and Phasenust be followed to assure that such rights are appropriately
Il contracts awarded under the Small Business Innovationaddressed.
Research Program established pursuant to Pub. L. 97-219
(The Small Business Innovation Developmaait of 1982). Subpart 27.5—[Reserved]
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Subpart 27.6—Foreign License andTlechnical (@) Elimination in agreements between domestic- ¢

AssistanceAgreements cems and foreign governments or foreign concerns ofjyelsa
for the use of patents in which the U.S. Government hi

royalty-free license or of chges in agreements for the use
data that the U.S. Government has a right to use and dis
to others, that is in the public domain, or that was acquire:
tions as are required for the proper application of the lawsthe U.S. Government with the unrestricted right to use,-dt
and policies of the U.S. Government regarding— cate, or disclose and to have or permit others to do so;

27.601 General.
Agencies shall provide all necessary rules and regula
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(b) Foreign license and technical assistance agreements
between the U.S. Government and United States domestic
concerns;

(c) Guidance on negotiating contract prices and terms
concerning patents and data, including royalties, in con
tracts between the U.S. Government and a foreign
government or foreign concern; and

(d) Regulations and guidance on controls on the exporta
tion of data relating to certain designated items, such as
arms or munitions of warand guidance on reviews of
agreements involving such data (see 22 CFR 124).
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