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49.607  Delinquency natices.

49.000 Scope of pat.

This part establishes policies and procedures relating to
the complete or partial termination of contracts for the con
venience of the Government or for defaudtt.prescribes
contract clauses relating to termination and excusable delay
and includes instructions for using termination and settle
ment forms.

49.001 Definitions.

“Claim,” as used in this part, means the same as the lan
guage in 33.201.

“Continued portion of the contract,” as used in this part,
means the portion of a partially terminated contract that the
contractor must continue to perform.

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per
formance under the contradf. the termination notice is
received by the contractor subsequent to the date fixed for
termination, then the fefctive date of termination means the
date the notice is received.

“Other work,” as used in this part, means any current or
scheduled work of the contractavhether Government or
commercial, other than work related to the terminated con
tract.

“Partial termination” means the termination of a part, but
not all, of the work that has not been completed and
accepted under a contract.

“Settlement agreement,” as used in this part, means a
written agreement in the form of an amendment to a contract
settling all or a severable portion of a settlement proposal.

“Settlement proposal,” as used in this part, means-a pro
posal for eflecting settlement of a contract terminated in
whole or in part, submitted by a contractor or subcontractor
in the form, and supported by the data, required by this part.
A settlement proposal is included within the generic mean
ing of the word “claim” under false claims acts (see 18
U.S.C. 287 and 31 U.S.C. 3729).

“Terminated portion of the contract” means the portion
of a terminated contract that relates to work or end items not
completed and accepted before thfeative date of terrmi
nation that the contractor is not to continue to perforor.
construction contracts that have been completely terminated
for convenience, it means the entire contract, notwithstand
ing the completion of, and payment,fordividual items of
work before termination.



PART 49—TERMINATION OF CONTRACTS 49.103

“Termination contracting 6€er” means a contracting 49.3. Additional principles applicable to the termination
officer who is settling terminated contracts (see contracts for default are included in Subpart 49.4.
“Contracting oficer” in 2.1).

“Termination inventory” means the same as the language49.101 Authorities and responsibilities.
in 45.601. (&) The termination clauses or other contract clau

“Unsettled contract change” means any contract changeauthorize contracting fi€ers to terminate contracts for cor
or contract term for which a definitive modification is venience, or for default, and to enter into settlem

required but has not been executed. agreements under this regulation.
o (b) The contracting diicer shall terminate contracts
49.002 Applicability . whether for default or convenience, only when it is in 1

(@) This part applies to contracts that provide for termi Government interest.The contracting dicer shall efect
nation for the convenience of the Government or for the a no-cost settlement instead of issuing a termination nc

default of the contractor (see also 13.504(b)). when—

(b) Contractors shall use this part, unless inappropriate, (1) It is known that the contractor will accept one,
to settle subcontracts terminated as a result of modification (2) Government property was not furnished, and
of prime contractsThe contracting dicer shall use this (3) There are no outstanding payments, debts due

part as a guide in evaluating settlements of subcontracts terGovernment, or other contractor obligations.
minated for the convenience of a contractor whenever the
settlement will be the basis of a proposal for reimbursement
from the Government under a cost-reimbursement contract
(c) The contracting diter may use this part in deter
mining an equitable adjustment resulting from
modification under the Changes clause of any contract,

except cost-reimbursement contracts. . o .
(d) When action to be taken or authority to be exercised responsible for negotiating any settlement with the cont
tor, including a no-cost settlement if appropriafeiditors

under this part depends upon the “amount” of the settlement

proposal, that amount shall be determined by deductingﬁgjezviii ds::”ozgotgﬁgy i;:edu;?ti?qur (;ct)ttr?tlieotr? tgl
from the gross settlement proposed the amounts payable for d for timel 9 i ' g” gtfl ts involvi
completed articles or work at the contract price and amountg €€¢ for imely action on all setiements involving sm

for the settlement of subcontractor settlement proposals_busme;shconcerng ) q ith botiutaand
Credits for retention or other disposal of termination inven (e) Ift '€ Same item Is un er ‘_’0””""“ with botly an
tory and amounts for advance or partial payments shall notsmall business concerns and it is necessary to terminal

(c) When the price of the undelivered balance of -
contract is less than $5,000, the contract should not
mally be terminated for convenience but should
permitted to run to completion.

(d) After the contracting dicer issues a notice of termi
nation, the termination contracting fieer (TCO) is

be deducted. convenience part of the units still to be delivered, prefere
shall be given to the continuing performance of small-bi
Subpart 49.1—General Principles ness contracts over g business contracts unless the cf
of the contracting dite determines that this is not in tF

49.100 Scope of subpat Governmens interest.
(a) This subpart deals with— (f) The contracting dicer is responsible for the releas

(1) The authority and responsibility of contracting Of excess funds resulting from the termination unless
officers to terminate contracts in whole or in part for the responsibility is specifically delegated to fheO.
convenience of the Government or for default;

(2) Duties of the contractor and the contractinfi-of ~ 49.102 Notice of termination.

cer after issuance of the notice of termination; (a) General. The contracting dicer shall terminate
(3) General procedures for the settlement of termi contracts for convenience or default only by a written nor
nated contracts; and to the contractor (see 49.600hen the notice is mailed, i
(4) Settlement agreements. shall be sent by certified mail, return receipt reques

(b) Additional principles applicable to the termination When the contracting fife arranges for hand delivery ¢
for convenience and settlement of fixed-price and cost-the notice, a written acknowledgement shall be obtai
reimbursement contracts are included in Subparts 49.2 androm the contractorThe notice shall state—
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49.104 FEDERALACQUISITION REGULATION

(1) That the contract is being terminated for the-con notice and clause applicable to convenience terminations
venience of the Government (or for default) under the generally require that the contractor—

contract clause authorizing the termination; (a) Stop work immediately on the terminated portion of
(2) The efective date of termination; the contract and stop placing subcontracts thereunder;
(3) The extent of termination; (b) Terminate all subcontracts related to the terminated
(4) Any special instructions; and portion of the prime contract;

(5) The steps the contractor should take to minimize  (c) Immediately advise th€CO of any special circum

the impact on personnel if the termination, together with all stances precluding the stoppage of work;
other outstanding terminations, will result in a significant (d) Perform the continued portion of the contract and
reduction in the contract@ work force (see paragraph (g) submit promptly any request for an equitable adjustment of
of the notice in 49.601-2)If the termination notice is by  price for the continued portion, supported by evidence of
telegram, include these “stepsi the confirming letter or  any increase in the cost, if the termination is partial;
modification. (e) Take necessary or directed action to protect and pre

(b) Distribution of copies.The contracting dicer serve property in the contracterpossession in which the
shall simultaneously send the termination notice to the Government has or may acquire an interest and, as directed
contractoy and a copy to the contract administration by theTCO, deliver the property to the Government;

office and to any known assignee, guaranoorsurety of (f) Promptly notify theTCO in writing of any legal pro
the contractaor ceedings growing out of any subcontract or other
(c) Amendment of termination notic&he contracting commitment related to the terminated portion of the- con
officer may amend a termination notice to— tract;
(1) Correct nonsubstantive mistakes in the notice; (g) Settle outstanding liabilities and proposals arising
(2) Add supplemental data or instructions; or out of termination of subcontracts, obtaining any approvals

(3) Rescind the notice if it is determined that items or ratifications required by theCO;
terminated had been completed or shipped before the con (h) Promptly submit the contractsr own settlement
tractors receipt of the notice. proposal, supported by appropriate schedules; and
(d) Reinstatement of terminated contradtfpon writ (i) Dispose of termination inventqgryas directed or
ten consent of the contractdhe contracting dite may authorized by th&CO.
reinstate the terminated portion of a contract in whole or in
part by amending the notice of termination if it has been 49.105 Duties of termination contracting officer after

determined in writing that— issuance of notice of termination.

(1) Circumstances clearly indicate a requirement for  (a) Consistent with the termination clause and the notice
the terminated items; and of termination, th& CO shall—

(2) Reinstatement is advantageous to the Government. (1) Direct the action required of the prime contractor;

(2) Examine the settlement proposal of the prime
49.103 Methods of settlement. contractor and, when appropriate, the settlement proposals
Settlement of terminated cost-reimbursement contractsof subcontractors;

and fixed-price contracts terminated for convenience may (3) Promptly negotiate settlement with the contractor
be efected by (a) negotiated agreement, (b) determinationand enter into a settlement agreement; and
by theTCO, (c) costing-out under vouchers using SF 1034, (4) Promptly settle the contracter settlement pro

Public Voucher for Purchases and Services Offiean posal by determination for the elements that cannot be
Personal, for cost-reimbursement contracts (as prescribed imgreed on, if unable to negotiate a complete settlement.
Subpart 49.3), or (d) a combination of these methods. (b) To expedite settlement, thHECO may request spe
When possible, th€CO should negotiate a fair and prompt cially qualified personnel to—

settlement with the contractofhe TCO shall settle a set (1) Assist in dealings with the contractor;

tlement proposal by determination only when it cannot be (2) Advise on legal and contractual matters;

settled by agreement. (3) Conduct accounting reviews and advise and assist

on accounting matters; and

49.104 Duties of prime contractor after receipt of (4) Perform the following functions regarding termi
notice of termination. nation inventory (see Subpart 45.6):
After receipt of the notice of termination, the contractor () Verify its existence.

shall comply with the notice and the termination clause of (i) Determine qualitative and quantitative

the contract, except as otherwise directed byT®@®. The allocability.
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49.107

(i) Make recommendations concerning service
ability.

(iv) Undertake
redistribution.

necessary screening

(v) Assist the contractor in accomplishing other

disposition.

(c) The TCO should promptly hold a conference with
the contractor to develop a definite program fdeafng
the settlementWhen appropriate in the judgment of the
TCO, after consulting with the contragtprincipal subcon
tractors should be requested to attefdpics that should be
discussed at the conference and documented include—

(1) General principles relating to the settlement of
any settlement proposal, including obligations of the- con

tractor under the termination clause of the contract;
(2) Extent of the termination, point at which work is

and

termination settlement agreement, or a partial terminatien
tlement agreement plus the estimate to complete the conti
portion of the contract exceeds the threshold in 15.804.

49.105-1 Termination status reports.

When theTCO and contracting 6i€er are in diferent
activities, theTCO will furnish periodic status reports a
termination actions to the contractindicé upon request.
The contracting dfce shall specify the informatior
required.

49.105-2 Release of excess funds.

(a) The TCO shall estimate the funds required to se
the termination, and within 30 days after the receipt of
termination notice, recommend the release of excess fi
to the contracting diter. The initial deobligation of exces:

stopped, and status of any plans, drawings, and informatiorfunds should be accomplished in a timely manner by
that would have been delivered had the contract beencontracting dicer, or theTCO, if delegated the responsibi

completed,;
(3) Status of any continuing work;
(4) Obligation of the contractor to terminate subcon

ity. The TCO shall not recommend the release of amot
under $1,000, unless requested by the contractfiggof
(b) The TCO shall maintain continuous surveillance

tracts and general principles to be followed in settling required funds to permit timely release of any additio

subcontractor settlement proposals;

excess funds (a recommended format for release of e»

(5) Names of subcontractors involved and the datesfunds is in 49.604)If previous releases of excess fun

termination notices were issued to them;

result in a shortage of the amount required for settlem

(6) Contractor personnel handling review and settle theTCO shall promptly inform the contractingficer, who
ment of subcontractor settlement proposals and the methodshall reinstate the funds within 30 days.

being used,;
(7) Arrangements for transfer of title and delivery

to the Government of any material required by the

Government;

49.105-3 Termination case file.
TheTCO responsible for negotiating the final settleme
shall establish a separate case file for each termina

(8) General principles and procedures to be followed This file will include memoranda and records of all actic
in the protection, preservation, and disposition of the con relative to the settlement (see 4.801).

tractors and subcontractorstermination inventories,

including the preparation of termination inventory schedules; 49.105-4 Cleanup of construction site.

(9) Contractor accounting practices and preparation

of SF1439 (Schedule ofAccounting Information
(49.6023));
(10) Form in which to submit settlement proposals;
(11) Accounting review of settlement proposals;
(12) Any requirement for interim financing in the

nature of partial payments;

In the case of terminated construction contracts, the
tracting oficer shall direct action to ensure the cleanup
the site, protection of serviceable materials, removal of
ards, and other action necessary to leave a safe and hee
site.

49.106 Fraud or other criminal conduct.

(13) Tentative time schedule for negotiation of the If the TCO suspects fraud or other criminal condt
settlement, including submission by the contractor and sub related to the settlement of a terminated contractT @@
contractors of settlement proposals, termination inventory shall discontinue negotiations and report the facts ur
schedules, and accounting information schedules (seeagency procedures.

49.2063 and 49.302);

(14) Actions taken by the contractor to minimize 49.107 Audit of prime contract settlement proposals
impact upon employeesfatted adversely by the termina and subcontract settlements.
tion (see paragraph (g) of the letter notice in 49.601-2); and (a) The TCO shall refer each prime contractor sett

(15) Obligation of the contractor to furnish accurate, ment proposal of $100,000 or more to the appropriate &
complete, and current cost or pricing data, and to certify to thatagency for review and recommendatioiifie TCO may
effect in accordance with 15.804-4(h) when the amount of asubmit settlement proposals of less than $100,000 to
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audit agencyReferrals shall indicate any specific informa  Governmens interest, th&CO may furnish audit reports
tion or data that th€CO desires and shall include facts and under paragraph (c) of this section to prime and higher tier
circumstances that will assist the audit agency in perform subcontractors for their use in settling subcontract settle
ing its function. The audit agency shall develop requested ment proposals.

information and may make any further accounting reviews

it considers appropriatéAfter its review the audit agency  49.108 Settlement of subcontract settlement prposals.
shall submit written comments and recommendations to the

TCO. When a formal examination of settlement proposals 49.108-1 Subcontractor's rights.

under $100,000 is not warranted, @O will perform or A subcontractor has no contractual rights against the
have performed a desk review and include a written- sum Government upon the termination of a prime contréct.
mary of the review in the termination case file. subcontractor may have rights against the prime contractor

(b) The TCO shall refer subcontract settlements or intermediate subcontractor with whom it has contracted.
received for approval or ratification to the appropriate audit Upon termination of a prime contract, the prime contractor
agency for review and recommendations when (1) theand each subcontractor are responsible for the prompt set
amount exceeds $100,000 or (2) @O wants a complete  tlement of the settlement proposals of their immediate
or partial accounting reviewl'he audit agency shall submit subcontractors.
written comments and recommendations toTR®. The
review by the audit agency does not relieve the prime con 49.108-2 Prime contractor’s rights and obligations.
tractor or higher tier subcontractor of the responsibility for ~ (a) Termination for convenience clauses provide that
performing an accounting review after receipt of a termination notice the prime contractor

(c)(1) The responsibility of the prime contractor and of shall, unless directed otherwise by €O, terminate all
each subcontractor (see 49.108) includes performance oBubcontracts to the extent that they relate to the perfor
accounting reviews and any necessary field audits.mance of prime work terminated.herefore, prime
However the TCO should request the Government audit contractors should include a termination clause in their
agency to perform the accounting review of a subcontrac subcontracts for their own protectioBuggestions regard
tor's settlement proposal when— ing use of subcontract termination clauses are in

(i) A subcontractor objects, for competitive tea Subpart49.5.
sons, to an accounting review of its records by an upper tier (b) The failure of a prime contractor to include an appro
contractor; priate termination clause in any subcontract, or to exercise
(i) The Government audit agency is currently-per the clause rights, shall not—
forming audit work at the subcontrac®rplant, or can (1) Affect the Governmerd’right to require the ter
perform the audit more economically ofigéntly; mination of the subcontract; or
(iii) Audit by the Government is necessary for (2) Increase the obligation of the Government
consistent audit treatment and orderly administration; or  beyond what it would have been if the subcontract had con
(iv) The contractor has a substantial or controlling tained an appropriate clause.
financial interest in the subcontractor (c) In any case, the reasonableness of the prime centrac
(2) The audit agency should avoid duplication of tor's settlement with the subcontractor should normally be
accounting reviews performed by the upper tier contractormeasured by the aggregate amount due under paragraph (f)
on subcontractor settlement proposdtmwever this of the subcontract termination clause suggested in
should not preclude the Government from making -addi 49.502(e).The TCO shall allow reimbursement in excess
tional reviews when appropriat®/hen the contractor is  of that amount only in unusual cases and then only to the
performing accounting reviews according to this section, extent that the terms of the subcontract did not unreasonably
the TCO should request the audit agency to periodically increase the rights of the subcontractor
examine the contract@raccounting review procedures and
performance, and to make appropriate comments and rec49.108-3 Settlement procedure.
ommendations to thECO. (a) Contractors shall settle with subcontractors in general

(d) The audit report is advisory onlgnd is for th@CO conformity with the policies and principles relating to settle
to use in negotiating a settlement or issuing a unilateralment of prime contracts in this subpart and Subparts 49.2 or
determination.Government personnel handling audit 49.3. However the basis and form of the subcontrastaet
reports must be careful not to reveal privileged information tlement proposal must be acceptable to the prime contractor
or information that will jeopardize the negotiation position or the next higher tier subcontract@ach settlement must be
of the Government, the prime contractor a higher tier  supported by accounting data and other informatidicirft
subcontractor Consistent with this, and when in the for adequate review by the Governmeintno event will the
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Government pay the prime contractor any amount for loss of (A) Be subject to review by th&CO under
anticipatory profits or consequential damages resulting from49.1083(c) or 45.607, or
the termination of any subcontract (but see 49.108-5). (B) Be subject to the screening requirements
(b) Except as provided in 49.108-4, tHe&CO shall 45.608; and
require that— (iii) A certificate similar to the certificate in th
(1) All subcontractor termination inventory be dis settlement proposal form in 49.602-1(a) will accompany
posed of and accounted for in accordance with Part 45; andsettlement.
(2) The prime contractor submit, for approval or rat (2) Except as provided in subparagraph (a)(4) of t
ification, all termination settlements with subcontractors.  section, authority granted to a prime contractor under ¢
(c) The TCO shall promptly examine each subcontract paragraph (a)(1) of this section by ah@O shall apply to
settlement received to determine that the subcontract-termiall Executive agenciegrime contracts that are terminate
nation was made necessary by the termination of the primeor modified by change orders.
contract (or by issuance of a change order—see 49.002(b)). (3) Except as provided in subparagraph (a)(4) of t
The TCO will also determine if the settlement was arrived section, thelfCO shall accept, as part of the prime contr:
at in good faith, is reasonable in amount, and is allocable totor's settlement proposal, settlements of terminated lo
the terminated portion of the contract, (drallocable only tier subcontracts concluded by any of the prime contract
in part, that the proposed allocation is reasonatiegon immediate or lower tier subcontractors who have b
sidering the reasonableness of any subcontract settlemengranted authority as prime contractors to settle subcontri
the TCO shall generally be guided by the provisions of this provided, that the settlement is within the limit of tl
part relating to the settlement of prime contracts, and shallauthority Authorization to settle proposals of lower ti
comply with any applicable requirements of 49.107 and subcontractors shall not be granted directly to subcont
49.111 relating to accounting and other reviewdter the tors. However a prime contractor authorized to appro
examination, th CO shall notify the contractor in writing  subcontractor settlements may also exercise this authori

of— its capacity as a subcontragteith respect to its terminate:
(1) Approval or ratification, or subcontracts and orderg/hen exercising this authority a
(2) The reasons for disapproval. a subcontractothe contractor shall notify the purchaser

(4) The provisions of subparagraphs (a)(1), (2), ¢
49.108-4 Authorization for subcontract settlements (3) of this section shall not apply to contracts under
without approval or ratification. administration of any contractingfimler if the contracting
(a)(1) TheTCO may upon written request, give written officer so notifies the prime contractor concerng&tis
authorization to the prime contractor to conclude settle notice shall

ments of subcontracts terminated in whole or in part without (i) Be in writing, and
approval or ratification when the amount of settlement (see (i) If subparagraph (a)(3) of this section
49.002(d)) is $100,000 or less, if— involved, specify any subcontractofeafted.

(i) TheTCO is satisfied with the adequacy of the (b) Section 45.614 shall apply to disposal of comple
procedures used by the contractor in settling settlement proend items allocable to the terminated subcontr:
posals, including proposals for retention, sale, or otherHowever these items may be disposed of without review
disposal of termination inventory of the immediate and the TCO under 49.108 or 45.607, and without screenir
lower tier subcontractors (tHECO shall obtain the advice under 45.608, if the total amount (at the subcontract pr

and recommendations of— when added to the amount of the settlement does not ex
(A) The appropriate audit agency relating to the amount authorized under this subsection.

the adequacy of the contrac®raudit administration, (c) A TCO granting the authorization in subparagra

including personnel, and (a)(2) of this section shall periodically (at least annua
(B) The cognizant plant clearancdioér relat make a selective review of settlements and settlement

ing to the adequacy of the contra¢soprocedures and cedures to determine if the contractor is making adeq
personnel for the administration of property disposal reviews and fair settlements, and whether the authorize
matters); should remain in éct. The TCO shall obtain the advice

(i) Any termination inventory included in deter and recommendations of the appropriate audit agency
mining the amount of the settlement will be disposed of asthe cognizant plant clearancdicér. When it is determined
directed by the prime contractogenerally using the that the contractés procedures are not adequate, or t
requirements of 45.614, except that the disposition of theimproper settlements are being made, or when the auth
inventory shall not— has not been used in the preceding 2 years] @@ shall
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revoke the authorization by written notice to the contractor the subcontract settlement proposal, giving due regard to the
effective on the date of receipt. policies in this part for settlement of proposals.

(d) The contractor may make any number of separate (c) When a contractor and a subcontractor submit the
settlements with a single subcontractor but shall not divide subcontractds settlement proposal to arbitration under any
settlement proposals solely to bring them under an autho applicable law or contract provision, tR€O shall recog
rization limit. Separate settlement proposals that would nize the arbitration award as the cost of settling the proposal
normally be included in a single proposal, such as thoseof the contractor to the same extent and under the same con
based on a series of separate orders for the same item undéitions as in paragraphs (a) and (b) of this section.
one contract, shall be consolidated whenever possible.

(e) Upon written request of the contragtdre TCO may 49.108-6 Delay in settling subcontractor settlement
increase an authorization granted under subparagraph (a)(1) Proposals.
of this subsection to authorize the contractor to conclude When a prime contractarinability to settle with a sub
settlements under a particular prime contratte TCO contractor delays the settlement of the prime contract, the
may limit the increased authorization to specific subcon TCO may settle with the prime contractdihe TCO shall
tracts or classes of subcontracts. except the subcontractor settlement proposal from the set

(f) Authorizations granted under this 49.108-4 shall not lement in whole or part and reserve the rights of the
authorize the settlement of requisitions or orders placedGovernment and the prime contractor with respect to the
with any unit within the contractts corporate entity subcontractor proposal.

(g) Recommended formats for a request to settle sub
contractor settlement proposals and HeQO’s letter of
authorization to the contractor are in 49.605 and 49.606,
respectively

49.108-7 Government assistance in settling subcontracts.

In unusual cases tlECO may determine, with the con
sent of the prime contractdhat it is in the Governmest’
interest to provide assistance to the prime contractor in the
settlement of a particular subcontralrt. these situations,
the Government, the prime contragtand a subcontractor
may enter into an agreement covering the settlement of one
or more subcontractdn these settlements, the subcontrac
tor shall be paid through the prime contractor as part of the
overall settlement with the prime contractor

49.108-5 Recognition of judgments and arbitration
awards.

(@) When a subcontractor obtains a final judgment
against a prime contractahe TCO shall, for the purposes
of settling the prime contract, treat the amount of the-judg
ment as a cost of settling with the contractorthe extent
the judgment is properly allocable to the terminated portion

of the prime contract, it— (a) The termination for convenience clauses in 52.249,
. (1) T'he prime contractor has r'nad.e reasonalﬁnrtef. except the short-form clauses, obligate the prime contractor
to include in the subcontract a termination clause descrlbeq0 assign to the Government, as directed byTG®, all
in 49.502(e), 49.503(c), or a similar clause excluding pay (jgns titles, and interest under any subcontract terminated
ment of anticipatory profits or consequential damages; because of termination of the prime contrakite TCO
(2) The provisions of the subcontract relating to the gha)| not require the assignment unless it is in the
rights of the parties upon its termination are fair and rea sgyernment interest.

sonable and do not unreasonably increase the common law (b) The termination for convenience clauses (except the

49.108-8 Assignment of rights undersubcontracts.

rights of the subcontractor; short-form clauses) also provide the Government the right,
(3) The contractor made reasonabléos$ to settle i, jts discretion, to settle and pay any settlement proposal
the settlement proposal of the subcontractor; arising out of the termination of subcontracthis right

(4) The contractor gave prompt notice to the -con dpes not obligate the Government to settle and pay-settle
tracting oficer of the initiation of the proceedings in which  ment proposals of subcontractolss a general rule, the
the judgment was rendered and did not refuse to give theprime contractor is obligated to settle and pay these propos
Government control of the defense of the proceedings; andals. However when theTCO determines that it is in the

(5) The contractor diligently defended the suitior ~ Governmeng interest, théfCO shall, after notifying the
the Government assumed control of the defense of the procontractoy settle the subcontractor's proposal using the pro
ceedings, rendered reasonable assistance requested by tbedures for settlement of prime contracds example in
Government. which the Governmert’interest would be served is when a

(b) If the conditions in subparagraphs (a)(1) through (5) subcontractor is a sole source and it appears that a delay by
of this section are not all met, thi€0O may allow the con the prime contractor in settlement or payment of the sub
tractor the part of the judgment considered fair for settling contractors proposal will jeopardize the financial position
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PART 49—TERMINATION OF CONTRACTS 49.109-7

of the subcontractoDirect settlements with subcontractors (b) The contractor is willing to waive the costs incurr

are not encouraged. and

(c) No amounts are due the Government under
49.109 Settlement ageements. contract.
49.109-1 General. 49.109-5 Partial settlements.

When a termination settlement has been negotiated and The TCO should attempt to settle in one agreement
all required reviews have been obtained, the contractor andights and liabilities of the parties under the contract exc
the TCO shall execute a settlement agreement on Standardhose arising from any continued portion of the contr:
Form 30 (Amendment of Solicitation/Modification of GenerallytheTCO shall not attempt to make partial settl
Contract) (see 49.603)[he settlement shall cover— ments covering particular items of the prime contrastc

(a) Any setofs that the Government has against the con Settlement proposaliowever when a TCO cannot
tractor that may be applied against the terminated contracPromptly complete settlement under the terminated- c
and tract, a partial settlement may be entered into if—

(b) All settlement proposals of subcontractors, except (&) The issues on which agreement has been reache
proposals that are specifically excepted from the agreemenf!€arly severable from other issues and

and reserved for separate settlement. (b) The partial settlement will not prejudice tr
Governmens or contractds interests in disposing of th
49.109-2 Reservations. unsettled part of the settlement proposal.

(a) TheTCO shall—

(1) Reserve in the settlement agreement any rights or
demands of the parties that are excepted from the-settle
ment;

(2) Ensure that the wording of the reservation does
not create any rights for the parties beyond those in exis
tence before execution of the settlement agreement;

(3) Mark each applicable settlement agreement with
“This settlement agreement contains a reservation” and
retain the contract file until the reservation is removed;

(4) Ensure that stitient funds are retained to cover
complete settlement of the reserved items; and

(5) At the appropriate time, prepare a separate settle
ment of reserved items and include it in a separate (1) Clearly identify the contracts involved,

settlement agreement. (2) Assign an amendment modification number
(b) A recommended format for settlement of reserva oach contract

49.109-6 Joint settlement of two or more settlement
proposals.

(a) With the consent of the contractathe TCO or
TCO's concerned may negotiate jointly two or more ten
nation settlement proposals of the same contractor u
different contracts, even though the contracts are with
ferent contracting dites or agenciesln such cases,
accounting work shall be consolidated to the greatest )
practical. The resulting settlement may be evidenced
one settlement agreement covering all contracts involve
by a separate agreement for each contract involved.

(b) When the settlement agreement covers more 1
one contract, it shall—

tions appears in 49.662 (3) Apportion the total amount of the settleme
among the several contracts on some reasonable basis
49.109-3 Government property. (4) Have attached or incorporated a schedule sh
Before execution of a settlement agreement, T6© ing the apportionment, and
shall determine the accuracy of the Government property (5) Be distributed and attached to each contr
account for the terminated contrat¢t.an audit discloses  jnyolved in the same manner as other contr
property for which the contractor cannot account,t6®© modifications.

shall reserve in the settlement agreement the rights of the

Government regarding that property or make an appropri 49.109-7 Settlement by determination.
ate deduction from the amount otherwise due the (a) General.If the contractor and¥CO cannot agree or

contractor a termination settlement, or if a settlement proposal is

submitted within the period required by the terminati

49.109-4 No-cost settlement. clause, thefCO shall issue a determination of the amoi

The TCO shall execute a no-cost settlement agreementdue consistent with the termination clause, including
(see 49.603-6 or 49.603-7, as applicable) if— cost principles incorporated by referendde TCO shall

(a) The contractor has not incurred costs for the termi comply with 49.109-I through 49.109-6 in making a seti
nated portion of the contract or ment by determination and with 49.203 in making
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adjustment for loss, if anyCopies of determinations shall shall not afiect the authority of th&CO to settle the settle
receive the same distribution as other contract modifications.ment proposal or any part by negotiation with the contractor
(b) Notice to contractorBefore issuing a determination at any time before the appeal is decided.
of the amount due the contracttine TCO shall give the (g) Decision on the contractty appeal. The TCO shall
contractor at least 15 days notice by certified mail (return give efect to a decision of the Claims Court or a board of
receipt requested) to submit written evidence, so as to reacltontract appeals, when necesshyyan appropriate modifi
the TCO on or before a stated date, substantiating thecation to the contractWhen appropriate, thECO should
amount previously proposed. obtain a release from the contract®CO’s are authorized
(c) Justification of settlement g@posal. (1) The contrae to modify the formats of settlement agreements in 49.603 to
tor has the burden of establishing, by proof satisfactory toagree with this provision.
the TCO, the amount proposed.
(2) The contractor may submit vouchers, verified 49.110 Settlement negotiation memorandum.
transcripts of books of accountfidévits, audit reports, and (a) The TCO shall, at the conclusion of negotiations,
other documents as desireBhe TCO may request the con  prepare a settlement negotiation memorandum describing
tractor to submit additional documents and data, and maythe principal elements of the settlement for inclusion in the
request appropriate accountings, investigations, and auditstermination case file and for use by reviewing authorities.
(3) The TCO may accept copies of documents and Pricing aspects of the settlement shall be documented in
records without requiring original documents unless there isaccordance with 15.808(a].he memorandum shall be dis

a question of authenticity tributed in accordance with 15.808(b).
(4) The TCO may hold any conferences considered  (b) If the settlement was negotiated on the basis of indi
appropriate— vidual items, theTCO shall specify the factors considered
(i) To confer with the contractor for each item.If the settlement was negotiated on an ever

(i) To obtain additional information from all lump-sum basis, thECO need not evaluate each item or
Government personnel or from independent experts, or  group of items individually but shall support the total
(iii) To consult persons who have submittefi-af amount of the recommended settlement in reasonable detail.
davits or reports. The memorandum shall include explanations of matters
(d) Determinations.After reviewing the information involving differences and doubtful questions settled by
available, th&' CO shall determine the amount due and shall agreement, and the factors consideréde TCO should
transmit a copy of the determination to the contractor by cer include any other matters that will assist reviewing authori
tified mail (return receipt requested), or by any other methodties in understanding the basis for the settlement.
that provides evidence of receifthe transmittal letter shall
advise the contractor that the determination is a final decisior49.111 Review of proposed settlements.
from which the contractor may appeal under the Disputes Each agency shall establish procedures, when necessary
clause, except as shown in paragraph (f) of this seciiba. for the administrative review of proposed termination settle
determination shall specify the amount due the contractor andnents. When one agency provides termination settlement
will be supported by detailed schedules conforming generallyservices for another agendye agency providing the ser
to the forms for settlement proposals prescribed in 491602 vices shall also perform the settlement review function.
and by additional information, schedules, and analyses as
appropriate.The TCO shall explain each major item ofdis 49.112 Payment.
allowance.The TCO need not reconsider any other action
relating to the terminated portion of the contract that was rat 49.112-1 Partial payments.
ified or approved by th€CO or another contractingfufer. (a) General. If the contract authorizes partial payments
(e) Presewation of evidenceThe TCO shall retain all on settlement proposals before settlement, a prime contractor
written evidence and other data relied upon in making amay request them on the form prescribed in 49.602-4 at any
determination, except that copies of original books of time after submission of interim or final settlement proposals.
account need not be madehe TCO shall return books of The Government will process applications for partial-pay
account, together with other original papers and documentsments promptly A subcontractor shall submit its application
to the contractor within a reasonable time. through the prime contractor which shall attach its own
(f) Appeals.The contractor may appeal, under the invoice and recommendations to the subcontractapplica
Disputes clause, any settlement by determination, exception. Partial payments to a subcontractor shall be made only
when the contractor has failed to submit the settlement pro through the prime contractor and only after the prime con
posal within the time provided in the contract and failed to tractor has submitted its interim or final settlement proposal.
request an extension of tim&he pendency of an appeal Except for undelivered acceptable finished products, partial
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payments shall not be made for profit or fee claimed under (2) The amounts of all credits arising from the {t
the terminated portion of the contrat. exercising discre chase, retention, or sale of propethe costs of which are
tion on the extent of partial payments to be madeT@®© included in the application for payment.

shall consider the diligence of the contractor in settling with ~ (f) Limitation on total amountThe total amount of all
subcontractors and in preparing its own settlement proposal.partial payments shall not exceed the amount that will
(b) Amount of patial payment.Before approving any the opinion of theTCO, become due to the contract
partial payment, th&@CO shall obtain any desired account because of the termination.
ing, engineering, or other specialized reviews of the data (9) Effect of overpaymentf the total of partial pay
submitted in support of the contractosettlement proposal. Ments exceeds the amount finally determined due on
If the reviews and thECO's examination of the data indicate ~Settlement proposal, the contractor shall repay the exce
that the requested partial payment is progssonable pay the Government on demand, together with inter€be
ments may be authorized in the discretion oM@© up to— interest shall be computed at the rate established by
(1) 100 percent of the contract price, adjusted for Secretary of th@reasury under 50 U.S.Q\pp. _1215(b)(2)
undelivered acceptable items completed before the termina 7O the date the excess payment was received by the
tion date, or later completed with the approval of EGO tractor to the date of repaymeriiowever interest will not
(see 49.205); be chaged for any—

(2) 100 percent of the amount of any subcontraet set (1) Excess payment attributable to a reduction in
tlement paid by the prime contractor if the settlement Wassettlemgnt .proposal becauge of retention or other dispos
approved or ratified by thECO under 49.108-3(c) or was of termination inventoryuntil 10 days after the date of tr
authorized under 49.108-4: retention or disposition, or a later date determined by

(3) 90 percent of the direct cost of termination inven TCO, or

\ : . (2) Overpayment under cost-reimbursement rese:
tory, including costs of raw materials, purchased parts, . . .

) : and development contracts without profit or fee if the -ov
supplies, and direct labor;

) . t id to the G t within 30 d i
(4) 90 percent of other allowable costs (including set payments are repaid to the sovernment within ays

demand.
tlement expense and manufacturing and administrative (h) Certification and appoval of patial payments.(1)

indirect costs) a_IIocabIe FO the terminated portion of the o coniractor shall place the following certification
contract and not included in subparagraphs (b)(1), (2), or (3),ouchers or invoices for partial payments:
of this section; and . . .

(5) 100 percent of partial payments made to subcon Ll:eentp xmt(hegt(C:?)\rlu?:aegkgystgtltslevrﬁ:ﬁ?T)rrgsp?)sp;rﬂﬁd%?y

tractors under this section. contract No. under Part 49 of the
(c) Recognition of assignmentg/hen an assignment of FederalAcquisition Regulation.

claims has been made under the contract, the Government .

shall not make partial payments to other than the assignee I (a)/rmg;ﬁ:‘s shall approve the invoce or

unless the parties to the assignment consent in writing (see g

32.805(e)). Payment of $ is approved.
(d) Security for patial payments.If any partial pay

ment is made for completed end items or for costs of 49 1122 Final payment.

termination inventory the TCO shall protect the (a) Negotiated settlemenffter execution of a settle
Governmens interest. This shall be done by obtaining title | ,ent agreement, the contractor shall submit a vouche
to the completed end items or termination inventoryby invoice showing the amount agreed upon, less any pol

the creation of a lien in favor of the Government, paramount previously paid. The TCO shall attach a copy of the settl
to all other liens, on the completed end items or terminationment agreement to the voucher or invoice and forward
inventory or by other appropriate means. documents to the disbursingfioér for payment.

(e) Deductions in computing amount of partial pay (b) Settlement by determinatioif. the settlement is by
ments. TheTCO shall deduct from the gross amount of any determination and—
partial payment otherwise payable under 22:1(b)— (1) There is no appeal within the allowed time, t

(1) All unliquidated balances of progress and contractor shall submit a voucher or invoice showing

advance payments (including interest) made to the centrac amount determined due, less any portion previously paic
tor, which are allocable to the terminated portion of the (2) There is an appeal, the contractor shall subm
contract; and voucher or invoice showing the amount finally determir
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due on the appeal, less any portion previously paid. The contracting difcer shall apply the incentive price revi
Pending determination of any appeal, the contractor maysion provisions to completed items accepted by the
submit vouchers or invoices for chas that are not directly  Government, including any for which the contractor may
involved with the portion being appealed, without prejudice request reimbursement in the settlement propoEa¢
to the rights of either party on the appeal. TCO shall reimburse the contractor agetrprice for com

(c) Constuction contracts.In the case of construction pleted articles included in the settlement proposal for
contracts, before forwarding the final payment vouctier which a final price has not been establish&te TCO
contracting dicer shall ascertain whether there are any out shall incorporate in the settlement agreement an appropri

standing labor violationslf so, the contracting &ter shall ate reservation as to final price for these completed
determine the amount to be withheld from the final payment articles.
(see Subpart 22.4). (2) Complete terminationlf any items were deliv

(d) Interest. The Government shall not pay interest on the ered and accepted by the Government, the contracting
amount due under a settlement agreement or a settlement byfficer shall establish prices under the incentive provisions
determination.The Government mayowevey pay interest  of the contract.On the terminated portion of the contract,

on a successful contractor appeal from a contractiicpo$ the provisions of the termination clause (see 52.249-2,

determination under the Disputes clause at 521233 Termination for Convenience of the Government (Fixed-
Price)) shall govern and the provisions of the incentive

49.113 Cost principles. clause shall not applyThe TCO responsible for the termi

The cost principles and procedures in the applicable sub nation settlement will ensure, on the basis of evidence
part of Part 31 shall, subject to the general principles inconsidered proper (including coordination with the -con
49.201— tracting oficer), that no portion of the costs considered in

(a) Be used in asserting, negotiating, or determining the negotiations under the incentive provisions are included
costs relevant to termination settlements under contractsn the termination settlement.
with other than educational institutions, and (b) Cost-plus-incentive-fee contractshe TCO shall

(b) Be a guide for the negotiation of settlements under settle terminated cost-plus-incentive-fee contracts under the
contracts for experimental, developmental, or research workclause at 52.249-@ermination (Cost-Reimbursement).

with educational institutions (but see 31.104). (1) Partial termination. Under a partial termination,
theTCO shall limit the settlement to an adjustment ajear
49.114 Unsettled contract changes. fee as provided in paragraph (e) of the clause at 52.216-10,

(a) Before settlement of a completely terminated-con Incentive FeeThe settlement agreement shall include a
tract, theTCO shall obtain from the contractingio€ a list reservation regarding any adjustment oféarcost resulting
of all related unsettled contract chang&he TCO shall from the partial terminationThe contracting dicer shall
settle, as part of final settlement, all unsettled contractadjust the tayet cost, if required.
changes after obtaining the recommendations of the con (2) Complete terminationThe parties shall negeti
tracting ofice concerning the changes. ate the settlement under the provisions of Subpart 49.3 and

(b) When the contract has been partially terminated, anythe clause at 52.249-Bermination (Cost Reimbursement).
outstanding unsettled contract changes will usually be han The fee shall be adjusted on the basis of thgetdee, and
dled by the contracting fider. However the contracting  the incentive provisions shall not be applied or considered.
officer may delegate this function to th€O.

Subpart 49.2—Additional Principles for

49.115 Settlement of terminated incentive contracts. Fixed-Price Contracts Terminated for

(a) Fixed-price incentive contractsthe TCO shall set Convenience
tle terminated fixed-price incentive (FPI) contracts under
the provisions of paragraph (j) of the clause at 52186  49.201 General.

Incentive Price Revision—FirnTarget, and 52.242, (a) A settlement should compensate the contractor fairly

Termination for Convenience of the Government (Fixed- for the work done and the preparations made for the termi

Price). nated portions of the contract, including a reasonable
(1) Partial termination. Under a partially termi allowance for profit.Fair compensation is a matter of judg

nated contract, th@CO shall negotiate a settlement as ment and cannot be measured exadtlya given case,
provided in the termination clause of the contract, and various methods may be equally appropriate for arriving at
paragraph (j) of the clause at 52.216-16, Incentive Pricefair compensationThe use of business judgment, as distin
Revision—FirmTarget, or paragraph (1) of the clause at guished from strict accounting principles, is the heart of a
52.216-17, Incentive Price Revision—SuccesJiagets. settlement.
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49.205

(b) The primary objective is to negotiate a settlement by

(6) Character of the business, including the sou

agreement.The parties may agree upon a total amount to beand nature of materials and the complexity of manufac
paid the contractor without agreeing on or segregating theing techniques;

particular elements of costs or profit comprising this

amount.

(c) Cost and accounting data may provide guides, but

(7) The rate of profit that the contractor would ha
earned had the contract been completed,;
(8) The rate of profit both parties contemplated at"

are not rigid measures, for ascertaining fair compensationtime the contract was negotiated; and

In appropriate cases, costs may be estimatefrelices

(9) Character and ditulty of subcontracting,

compromised, and doubtful questions settled by agreementincluding selection, placement, and management of sub
Other types of data, criteria, or standards may furnishtracts, and éért in negotiating settlements of terminate

equally reliable guides to fair compensatidrne amount of

recordkeeping, reporting, and accounting related to the set

subcontracts.
(c) When computing profit on the terminated portion

tlement of terminated contracts should be kept to aa construction contract, the contractin§jaafr shall—

minimum compatible with the reasonable protection of the

public interest.

49.202 Profit.
(&) The TCO shall allow profit on preparations made

and work done by the contractor for the terminated portion

(1) Comply with paragraphs (a) and (b) of th
section;

(2) Allow profit on the prime contractts settlements
with construction subcontractors for actual work in place
the job site; and

(3) Exclude profit on the prime contractsrsettle

of the contract but not on the settlement expenses.ments with construction subcontractors for materials
Anticipatory profits and consequential damages shall not behand and for preparations made to complete the work.

allowed (but see 49.108-5profit for the contractos

efforts in settling subcontractor proposals shall not be based49.203 Adjustment for loss.

on the dollar amount of the subcontract settlement agree

ments but the contracter eforts will be considered in

determining the overall rate of profit allowed the contractor
Profit shall not be allowed the contractor for material or ser

vices that, as of thefefttive date of termination, have not
been delivered by a subcontractoegardless of the per
centage of completionThe TCO may use any reasonable
method to arrive at a fair profit.
(b) In negotiating or determining profit, factors to be
considered include—
(1) Extent and diiculty of the work done by the cen

(a) In the negotiation or determination of any settleme
the TCO shall not allow profit if it appears that the contre
tor would have incurred a loss had the entire contract t
completed.The TCO shall negotiate or determine tt
amount of loss and make an adjustment in the amour
settlement as specified in paragraph (b) or (c) of this :
tion. In estimating the cost to complete, th€O shall
consider expected productiorfiefencies and other factor:
affecting the cost to complete.

(b) If the settlement is on an inventory basis (s
49.206-2(a)), the contractor shall not be paid more thar

tractor as compared with the total work required by the total of the amounts in subparagraphs (b)(1), (2), and (¢
contract (engineering estimates of the percentage of comthis section, less all disposal credits and all unliquide
pletion ordinarily should not be required, but if available advance and progress payments previously made unde

should be considered);
(2) Engineering work, production scheduling, plan

contract:
(1) The amount negotiated or determined for set

ning, technical study and supervision, and other necessarynent expenses.

services;
(3) Efficiency of the contractorwith particular

regard to—

(i) Attainment of quantity and quality production;

(ii) Reduction of costs;

(iii) Economic use of materials, facilities, and
manpower; and

(iv) Disposition of termination inventory;

(2) The contract price, as adjusted, for accepts
completed end items (see 49.205).

(3) The remainder of the settlement amount oth
wise agreed upon or determined (including the alloce
portion of initial costs (see 31.205-42(c)), reduced by-n
tiplying the remainder by the ratio of—

(i) The total contract price to
(i) The total cost incurred before termination pl

(4) Amount and source of capital and extent of risk the estimated cost to complete the entire contract.

assumed;

(c) If the settlement is on a total cost basis (see 49.:

(5) Inventive and developmental contributions, and 2(b)), the contractor shall not be paid more than the tot:
cooperation with the Government and other contractors inthe amounts in subparagraphs (c)(1) and (2) of this sec

supplying technical assistance;

less all disposal and other credits, all advance and prog¢
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payments, and all other amounts previously paid under thetermination. The final settlement proposal must be submit

contract: ted within one year from the fettive date of the
(1) The amount negotiated or determined for settle termination, unless the period is extended by T&O.
ment expenses. Termination chages under a single prime contract involving

(2) The remainder of the total settlement amount oth two or more divisions or units of the prime contractor may
erwise agreed upon or determined (lines 7 and 14 of SFhe consolidated and included in a single settlement
1436, Settlement Proposalofél Cost Basis)) reduced by proposal.
multiplying the remainder by the ratio of— (b) The settlement proposal must cover all cost elements

(i) The total contract price to including settlements with subcontractors and any proposed

(if) The remainder plus the estimated cost toCOM it With the consent of thECO, proposals may be filed
plete the entire contract. in successive steps covering separate portions of the con
tractors costs.Such interim proposals shall include all
costs of a particular type, except as Ti@O may authorize
otherwise.

49.204 Deductions.

From the amount payable to the contractor under-a set
tlement, theTCO shall deduct—

(a) The agreed price for any part of the termination (,C) Sgttlement proposals must be on.the forms- pre
inventory purchased or retained by the contractod the scribed in 49.602 unless the forms are inadequate for a

proceeds from any materials sold that have not been paid oParticular contractSettlement proposals must be in reason
credited to the Government: able detail supported by adequate accounting dettual,

(b) The fair value, as determined by tRE€O, of any standard (appropriately adjusted), or average costs may be
part of the termination inventory that, before transfer of title used in preparing settlement proposals if they are -deter
to the Government or to a buyer under Part 45, is destroyedMined under generally recognized accounting principles
lost, stolen, or so damaged as to become undeliverable (norconsistently followed by the contractdVhen actual, stan
mal spoilage is excepted, as is inventory for which the dard, or average costs are not reasonably available,
Government has expressly assumed the risk of loss); and estimated costs may be used if the method of arriving at the

(c) Any other amounts as appropriate in the particular estimates is approved by th€0O. Contractors shall not be

case. required to maintain unduly elaborate cost accounting sys
tems merely because their contracts may subsequently be
49.205 Completed end items. terminated.
(a) Promptly after the ééctive date of termination, the (d) The contractor may use the Settlement Proposal

TCO shall (1) have all undelivered completed end items (Short Form), SF 1438 (see 49.602-1(d) and 53.249),
inspected and accepted if they comply with the contract\yhen the total proposal is less than $10,000, unless-other
requirements, and (2) determine which accepted end itemsyise instructed by thdCO. Settlement proposals that
are to be delivered under the contrathe contractor shall  51d normally be included in a single settlement-pro
invoice accepted and delivered end items at the Contracbosal;e.g, those based on a series of separate orders for

price in the usual manner and shall not incI_ude them in they, o same item under one contract, should be consolidated
settlement proposaWhen completed end items, though W\ o possible and not divided to bring them below
accepted, are not to be delivered under the contract, the €ON10.000

tractor shall include them in the settlement proposal at the (€) The Schedule occounting Information, SF 1439,

contract price, adjusted for any saving of freight or other . -
chages, together with any credits for their purchase, reten mu-st be submitted for each tgrmmaﬂc_m under a contract for
which a settlement proposal is submitted, except when the

tion, or sale. . . .
(b) Work in place accepted by the Government under aStandard Form 1438 is usedlthough several interim pro

construction contract is not considered a completed itemP0S&!S may be submitted, SF 1439 need be submitted only
even though that work may have been paid for at unit pricesNce unless, subsequent to filing the original form, major

specified in the contract. changes occur in the information submitted.
49.206 Settlement proposals. 49.206-2 Bases forsettlement proposals.

(a) Inventor basis.(1) Use of the inventory basis for
49.206-1 Submission of settlement poposals. settlement proposals is preferrddnder this basis, the cen

(a) Subject to the provisions of the termination clause, tractor may propose only costs allocable to the terminated
the contractor should promptly submit to fh€éO a settle portion of the contract, and the settlement proposal must
ment proposal for the amount claimed because of theitemize separately—
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() Metals, raw materials, purchased parts, work in (4) If a construction contract or a lump-sum prefe
process, finished parts, components, dies, jigs, fixtures, angional services contract is completely terminated,
tooling, at purchase or manufacturing cost; contractor shall—

(i) Chages such as engineering costs, initial (i) Use the total cost basis of settlement;
costs, and general administrative costs; (i) Omit Line 10 “Deduct-Finished Produc

(iif) Costs of settlements with subcontractors; Invoiced or to be Invoiced” from Section Il of SF 14!

(iv) Settlement expenses; and Settlement Proposal ¢Tal Cost Basis); and

(v) Other proper chges.
(2) An allowance for profit (49.202) or adjustment (iify Reduce the gross amount of the settiemen
the total of all progress and other payments.

for loss (49.203(b)) must be made to complete the gross set )
( (b)) P g (c) Other basis.Settlement proposals may not be st

tlement proposalAll unliquidated advance and progress | :
payments and all disposal and other credits known when thditted on any basis other than paragraph (a) or (b) of

proposal is submitted must then be deducted. section without the prior approval of the chief of the-cc
(3) This inventory basis is also appropriate for use tracting or contract administrationfioe.

under the following circumstances: o _
(i) The partial termination of a construction or 49.206-3 Submission of inventoy schedules.

related professional services contract. Subject to the terms of the termination clause and wt
(i) The partial or complete termination of supply ever termination inventory is involved, the contractor st
orders under any terminated construction contract. submit complete inventory schedules, to &0, reflect

(i) The complete termination of a unit-price (as ing inventory that is allocable to the terminated portion
distinguished from a lump-sum) professional services the contract.The inventory schedules shall be submitt
contract. within 120 days from the fefctive date of terminatior

(b) Total cost basis(1) When use of the inventory pjess otherwise extended by €0 based on a writter
basis is not practicable or will unduly delay settlement, thejustification to support the extensiofihe inventory sched

total-cost basis (SF 1.436) may pe used if approved Nules shall be prepared on the forms prescribed in 49.6
advance by th@ CO as in the following examples: . .
and in accordance with 45.606-5.

() If production has not commenced and the

accumulated costs represent planning and preproduction or S
“get ready” expenses. 49.207 Limitation on settlements.

(i) If, under the contractts accounting system, The total amount pgyablg to the contractor for a sel
unit costs for work in process and finished products cannotMent, before deducting disposal or other credits
readily be established. exclusive of settlement costs, must not exceed the con

(iii) If the contract does not specify unit prices. price less payments otherwise made or to be made unde

(iv) If the termination is complete and involves a contract.
letter contract.

(2) When the total-cost basis is used under a-com 49.208 Equitable adjustment after partial termination.
plete termination, the contractor must itemize costs incurred  Under the termination clause, after partial terminatior
under the contract up to thefeftive date of termination.  contractor may request an equitable adjustment in the
The costs of settlements with subcontractors and applicableyr prices of the continued portion of a fixed-price contre
settlement expenses must also be addedallowance for  TheTCO shall forward the proposal to the contractinfy-o
profit (49.202) or adjustment for loss (49.203(c)) must be cer except when negotiation authority is delegated to
made. The contract price for all end items delivered or to be 1~ The contractor shall submit the proposal on SFL1<
delivered and accepted must be deductfdtunliquidated Contract Pricing Proposal Cover Sheet (Cost or Pric
advance and progress payments and disposal and Oth%ata Required).

credits known when the proposal is submitted must also be . , . -
prop (a) When the contracting fi€er retains responsibility

deducted. - . . .
(3) When the total-cost basis is used under a partial for negotiating the equitable adjustment and executin

termination, the settlement proposal shall not be submittedSUPPIemental agreement, the contractiriger shall ensure
until completion of the continued portion of the contract. that no portion of an increase in price is included in a
The settlement proposal must be prepared as in subparahination settlement made or in process.

graph (b)(2) of this section, except that all costs incurred to  (b) The TCO shall also ensure that no portion of t
the date of completion of the continued portion of the-con costs included in the equitable adjustment are include
tract must be included. the termination settlement.
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49.303-3 FEDERALACQUISITION REGULATION

Subpart 49.3—Additional Principles for Cost- ules shall be prepared on the forms prescribed in 49.602-2
Reimbursement Contracts Terminated for and in accordance with 45.606-5.

Convenience
49.303-3 Audit of settlement proposal.

49.301 General. The TCO shall submit the settlement proposal to the

Termination clauses for cost-reimbursement contracts@ppropriate audit agency for review (see 49.16G#wever
(see 49.503(a)) provide for the settlement of costs and feelf the settlement proposal is limited to an adjustment of fee,
if any. The contract clauses governing costs shall determineno referral to the audit agency is required.

what costs are allowable. . o
49.303-4 Adjustment of indir ect costs.

49.302 Discontinuance of vouchers. (a) If the contract contains the clause at 52.216-7,

(a) When the contract has been completely terminated,A”C_’W"’}b'e Cost and anment, and it appears that adjustment
the contractor shall not use Standard Form 1034 (PublicOf indirect costs will unduly delay final settlement, the
Voucher for Purchases and Services Other than Personal] €O; after obtaining information from the appropriate audit
after the last day of the sixth month following the month in 29€ncy may agree with the contractor to—

which the termination is &dctive. The contractor may elect (1) Ne_gouate th? amoun_t O_f indirect costs for the
to stop using vouchers at any time during the 6-month contract period for which final indirect cost rates have not

been negotiated, or to use billing rates as final rates for this
period if the billing rates appear reasonable; or

(2) Reserve any indirect cost adjustment in the final
settlement agreement, pending establishment of negotiated

period. When the contractor has vouchered out all costs
within the 6-month period, a proposal for fee, if amay be
submitted on SF 1437 (see 49.602-1) or by letter appropri
ately certified. The contractor must submit a substantiated
I . rates under Subpart 42.7.

proposal for fee to thECO within 1 year from the &fctive - . :

L o (b) When an amount of indirect cost is negotiated under
date of termination, unless the period is extended by theSub aragraph (a)(1) of this section, the contractor shall
TCO. When the use of vouchers is discontinued, the con baragrap '

tractor shall submit all unvouchered costs and the pro Osedeliminate the indirect cost and the related direct costs on
) I prop which it was based from the total pool and base used to
fee, if any as specified in 49.303.

. . . compute indirect costs for other contracts performed during
Sh;ﬁ)a\é\g;;n the contract is partially terminated, 49.304 the applicable accounting period.

49.303-5 Final settlement.
(a) TheTCO shall proceed with the settlement and-exe
cution of a settlement agreement upon receipt of the audit

49.303-1 Submission of settlement poposal. report, if applicable, and the contract audit closing state
The contractor shall submit a final settlement proposal ., o covering vouchered costs.

covering unvouchered costs and any proposed fee to within (b) The TCO shall adjust the fee as provided in 49.305.

1 y_ear_from the ééctive date of termination, unless the (c) The final settlement agreement may include all
period is extended by tCO. The contractor shall use the  gemands of the Government and proposals of the contractor
form prescribed in 49.602-1, unless @O authorizes oth  ynder the terminated contradtiowever no amount shall
erwise. The proposal shall not include costs that have pe gllowed for any item of cost disallowed by the

49.303 Procedure after discontinuing vouchers.

been— Government, nor for any other item of cost of the same
(a) Finally disallowed by the contractingfioier; or nature.
(b) Previously vouchered and formally questioned by  (d) If an overall settlement of costs is agreed upon,
the Government but not yet decided as to allowablllty agreement on each element of cost is not neceggary
o _ appropriate, dferences may be compromised and doubtful
49.303-2 Submission of inventoy schedules. questions settled by agreemeAn overall settlement shall

Subject to the terms of the termination clause and when not include costs that are clearly not allowable under the
ever termination inventory is involved, the contractor shall terms of the contract.

submit complete inventory schedules, to &0, reflect

ing inventory that is allocable to the terminated portion of 49.304 Procedure for partial termination.

the contract.The inventory schedules shall be submitted

within 120 days from the fefctive date of termination 49.304-1 General.

unless otherwise extended by fthéO based on a written (a) In a partial termination, th€CO shall limit the set
justification to support the extensiofihe inventory sched tlement to an adjustment of the fee, if aapd with the
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PART 49—TERMINATION OF CONTRACTS 49.402-2

concurrence of the contractingfioé to a reduction in the by the ratio of costs incurred, depending upon the eva
estimated costTheTCO shall adjust the fee as provided in tion by theTCO of other pertinent factors.
49.304-2 and 49.305, unless—
(1) The terminated portion is clearly severable from 49.305-2 Construction contracts.
the balance of the contract; or (a) The percentage of completion basis refers to the ¢
(2) Performance of the contract is virtually com tractors total efort and not solely to the actual constructit
plete, or performance of any continued portion is only on work. Generally the efort of a contractor under a cos
subsidiary items or spare parts, or is otherwise not sub reimbursement construction or professional servi

stantial. contract can be segregated into factors such as—

(b) In the case of the exceptions in paragraph (a), the (1) Mobilization including oganization,
procedures in 49.302 and 49.303 apply (2) Use of finances,

(3) Contracting for and receipt of materials,

49.304-2 Submission of settlement poposal (fee only). (4) Placement of subcontracts,

The contractor shall limit the settlement proposal to a (5) Preparation of shop drawings,
proposed reduction in the amount of f@e final settle (6) Work in place performed by own forces,
ment proposal shall be submitted to @O within one (7) Supervision of subcontractonrsork,
year from the déctive date of termination, unless the (8) Job administration, and
period is extended by thBCO. The proposal may be sub (9) Demobilization.

mitted in the form prescribed in 49.602-1 or by letter (b) Each of the applicable factors in paragraph (a) of 1
appropriately certifiedThe contractor shall substantiate section shall be assigned a weighted value depending ¢

the amount of fee claimed (see 49.305). importance and ditulty. The total weight value of all fac
tors should be easily divisiblee.gg, by 100) to determine
49.304-3 Submission of vouchers. percentagesThe percentage of completion of each fac

When a partial termination settlement is limited to must be established based upon the specific facts of
adjustment of fee, the contractor shall continue to submitcontract. When totaled, the percentage of completion
the SF 1034, Publi¥oucher for Purchases and Services each factor applied to the weighted value of each fa
Other than Personal, for costs reimbursable under the conresults in the overall percentage of contract complet
tract. The contractor shall not be reimbursed for costs of The percentage of completion is then applied to the t
settlements with subcontractors unless required approvalontract fee or to the fee applicable to the terminated

or ratifications have been obtained (see 49.108). tion of the contract to arrive at an equitable adjustment.
49.305 Adjustment of fee. Subpart 49.4—Termination for Default
49.305-1 General. 49.401 General.

(a) TheTCO shall determine the adjusted fee to be paid, (a) Termination for default is generally the exercise
if any, in the manner provided by the contrathe deter the Governmend’ contractual right to completely or pa
mination is generally based on a percentage of completiortially terminate a contract because of the contréstetual
of the contract or of the terminated portidiWhen this basis  or anticipated failure to perform its contractual obligatiol
is used, factors such as the extent anfitdIfy of the work (b) If the contractor can establish, or it is otherwi
performed by the contractoe.f, planning, scheduling, determined that the contractor was not in default or that
technical studyengineering work, production and supervi failure to perform is excusablég. arose out of cause
sion, placing and supervising subcontracts, and workbeyond the control and without the fault or negligence of
performed by the contractor in (1) stopping performance, contractor the default clauses prescribed in 49.503 :
(2) settling terminated subcontracts, and (3) disposing oflocated at 52.249 provide that a termination for default \
termination inventory) shall be compared with the total be considered to have been a termination for the eol
work required by the contract or by the terminated portion. nience of the Government, and the rights and obligation
The contractds adjusted fee shall not include an allowance the parties governed accordingly
for fee for subcontract ffrt included in subcontractorsét (c) The Government mayn appropriate cases, exerci:
tlement proposals. termination or cancellation rights in addition to those in-

(b) The ratio of costs incurred to the total estimated cost contract clauses (see for example, paragraph (h) of
of performing the contract or the terminated portion is only Default clause at 52.249-8).
one factor in computing the percentage of completitins (d) For default terminations of orders under Fede
percentage may be either greater or less than that indicate8upply Schedule contracts, see Subpart 8.4.
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(e) Notwithstanding the provisions of this 49.401, the (1) Ascertain whether the payment bonds, if,doy
contracting dicer may with the written consent of the con  nished by the contractor are adequate to satisfy all lienors’
tractor reinstate the terminated contract by amending theclaims or whether it is feasible to obtain similar bonds to
notice of termination, after a written determination is made cover outstanding liens.

that the supplies or services are still required and reinstate (2) Require the contractor to furnish appropriate
ment is advantageous to the Government. statements from laborers and material suppliers disclaiming
any lien rights they may have to the supplies and materials.
49.402 Termination of fixed-price contracts for (3) Obtain appropriate agreement by the
default. Government, the contractand lienors ensuring release of
the Government from any potential liability to the contrac
49.402-1 The Governments right. tor or lienors.
Under contracts containing the Default clause at (4) Withhold from the amount due for the supplies or

52.2498, the Government has the right, subject to the materials any amount the contractindicgr determines

notice requirements of the clause, to terminate the contrachecessary to protect the Governmeniterest, but only if

completely or partially for default if the contractor fails to— the measures in subparagraphs (d)(1), (2), and (3) of this
(a) Make delivery of the supplies or perform the services section cannot be accomplished or are considered-inade

within the time specified in the contract, guate.
(b) Perform any other provision of the contract, or (5) Take other appropriate action considering the cir
(c) Make progress and that failure endangers perfor cumstances and the degree of the contractmivency
mance of the contract. (e) The contractor is liable to the Government for any
excess costs incurred in acquiring supplies and services
49.402-2 Effect of termination for default. similar to those terminated for default (see 49-:892and

(a) Under a termination for default, the Government is for any other damages, whether or not repurchasteisted
not liable for the contractts costs on undelivered work and (see 49.407).
is entitled to the repayment of advance and progress pay
ments, if any applicable to that workThe Government  49.402-3 Procedure for default.
may elect, under the Default clause, to require the centrac  (a) When a default termination is being considered, the
tor to transfer title and deliver to the Government completed Government shall decide which type of termination action
supplies and manufacturing materials, as directed by theto take (.e., default, convenience, or no-cost cancellation)
contracting dicer. only after review by contracting and technical personnel,
(b) The contracting diicer shall not use the Default and by counsel, to ensure the propriety of the proposed
clause as authority to acquire any completed supplies oraction.
manufacturing materials unless it has been ascertained that (b) The administrative contractingfifer shall not issue
the Government does not already have title under somea show cause notice or cure notice without the prior
other provision of the contracthe contracting dicer approval of the contractingfafe, which should be obtained
shall acquire manufacturing materials under the Default by the most expeditious means.
clause for furnishing to another contractor only after-con (c) Subdivision (a)(1)(i) of the Default clause covers sit
sidering the dffculties the other contractor may have in uations when the contractor has defaulted by failure to make
using the materials. delivery of the supplies or to perform the services within the
(c) Subject to paragraph (d) of this section, the specified time.In these situations, no notice of failure or of
Government shall pay the contractor the contract price forthe possibility of termination for default is required to be
any completed supplies, and the amount agreed upon by theent to the contractor before the actual notice of termination
contracting dicer and the contractor for any manufacturing (but see paragraph (e) of this sectioHpwever if the
materials, acquired by the Government under the DefaultGovernment has taken any action that might be construed as
clause. a waiver of the contract delivery or performance date, the
(d) The Government must be protected from overpay contracting dicer shall send a notice to the contractor set
ment that might result from failure to provide for the ting a new date for the contractor to make delivery or
Governmens potential liability to laborers and material complete performanceThe notice shall reserve the
suppliers for lien rights outstanding against the completedGovernmens rights under the Default clause.
supplies or materials after the Government has paid the con (d) Subdivisions (a)(1)(ii) and (a)(1)(iii) of the Default
tractor for them.To accomplish this, before paying for clause cover situations when the contractor fails to perform
supplies or materials, the contractindiagfr shall take one  some of the other provisions of the contract (such as not fur
or more of the following measures: nishing a required performance bond) or so fails to make
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progress as to endanger performance of the contfabie other sources, as compared with the time delivery coul

termination is predicated upon this type of failure, the- con obtained from the delinquent contractor

tracting oficer shall give the contractor written notice (5) The degree of essentiality of the contractor in -

specifying the failure and providing a period of 10 days (or Government acquisition program and thteetf of a termi

longer period as necessary) in which to cure the failure.nation for default upon the contrac®rcapability as a

When appropriate, this notice may be made a part of thesupplier under other contracts.

notice described in subparagraph (e)(1) of this section. (6) The efect of a termination for default on the abi

Upon expiration of the 10 days (or longer period), the con ity of the contractor to liquidate guaranteed loans, prog

tracting oficer may issue a notice of termination for default payments, or advance payments.

unless it is determined that the failure to perform has been (7) Any other pertinent facts and circumstances.

cured. A format for a cure notice is in 49.607. (g) If, after compliance with the procedures in pai
(e)(2) If termination for default appears appropriate, the graphs (a) through (f) of this 49.402-3, the contract

contracting dicer should, if practicable, notify the contrac  officer determines that a termination for default is prog

tor in writing of the possibility of the terminatiomhis the contracting diicer shall issue a notice of terminatic

notice shall call the contractsrattention to the contractual stating—

liabilities if the contract is terminated for default, and (1) The contract number and date;

request the contractor to show cause why the contract (2) The acts or omissions constituting the default;

should not be terminated for defaulthe notice may fur (3) That the contractés right to proceed furthe

ther state that failure of the contractor to present anunder the contract (or a specified portion of the contrac

explanation may be taken as an admission that no validterminated,;

explanation existsWhen appropriate, the notice may invite (4) That the supplies or services terminated may

the contractor to discuss the matter at a confereder- purchased against the contratsaccount, and that the col

mat for a show cause notice is in 49.607. tractor will be held liable for any excess costs;

(2) When a termination for default appears imminent, (5) If the contracting dfcer has determined that th
the contracting dicer shall provide a written notification to  failure to perform is not excusable, that the notice of ter
the surety If the contractor is subsequently terminated for nation constitutes such decision, and that the contractol
default, a copy of the notice of default shall be sent to thethe right to appeal such decision under the Disputes cle
surety (6) That the Government reserves all rights &

(3) If requested by the suretgnd agreed to by the remedies provided by law or under the contract, in addi
contractor and any assignees, arrangements may be made to chaging excess costs; and
have future checks mailed to the contractor in care of the (7) That the notice constitutes a decision that the c
surety In this case, the contractor must forward a written tractor is in default as specified and that the contractor
request to the designated disbursindicef specifically the right to appeal under the Disputes clause.
directing a change in address for mailing checks. (h) The contracting dicer shall make the same distribt

(4) If the contractor is a small business firm, the-con tion of the termination notice as was made of the contfac
tracting oficer shall immediately provide a copy of any copy shall also be furnished to the contrdstsuretyif any;
cure notice or show cause notice to the contractifigetd when the notice is furnished to the contracfdne surety
small business specialist and the Small Businessshould be requested to advise if it desires to arrange for (
Administration Regional Gite nearest the contractofhe pletion of the work.In addition, the contracting fader shall
contracting dicer should, whenever practicable, consult notify the disbursing diter to withhold further payment:
with the small business specialist before proceeding with aunder the terminated contract, pending further advice, wl

default termination (see also 49.402-4). should be furnished at the earliest practicable time.

(f) The contracting dicer shall consider the following (i) In the case of a construction contract, promptly a
factors in determining whether to terminate a contract for issuance of the termination notice, the contractirfgenf
default: shall determine the manner in which the work is to be-ct

(1) The terms of the contract and applicable laws and pleted and whether the materials, appliances, and plant
regulations. are on the site will be needed.

(2) The specific failure of the contractor and the () If the contracting dfcer determines before issuin
excuses for the failure. the termination notice that the failure to perform is exc

(3) The availability of the supplies or services from able, the contract shall not be terminated for defdfilt
other sources. termination is in the Governmestinterest, the contractini

(4) The ugency of the need for the supplies or-ser officer may terminate the contract for the convenience
vices and the period of time required to obtain them from the Government.
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(k) If the contracting dfcer has not been able to deter contracting dicer shall cite the Default clause as the
mine, before issuance of the notice of termination whetherauthority If the repurchase is for a quantity over the unde
the contractds failure to perform is excusable, the €on livered quantity terminated for default, the contracting
tracting oficer shall make a written decision on that point officer shall treat the entire quantity as a new acquisition.
as soon as practicable after issuance of the notice oftermi  (c) If repurchase is made at a price over the price of the
nation. The decision shall be delivered promptly to the supplies or services terminated, the contractifigesfshall,
contractor with a notification that the contractor has the after completion and final payment of the repurchase con

right to appeal as specified in the Disputes clause. tract, make written demand on the contractor for the total
amount of the excess, giving consideration to any increases
49.402-4 Procedure in lieu of termination for default. or decreases in other costs such as transportation, discounts,

The following courses of action, among others, are avail etc. If the contractor fails to make payment, the contracting
able to the contracting fader in lieu of termination for  officer shall follow the procedures in Subpart 32.6 for col
default when in the Governmesnthterest: lecting contract debts due the Government.

(a) Permit the contractpthe suretyor the guarantoto
continue performance of the contract under a revised-deliv 49.402-7 Other damages.
ery schedule. (a) If a contract is terminated for default or if a course

(b) Permit the contractor to continue performance of the of action in lieu of termination for default is followed (see
contract by means of a subcontract or other business49.4024), the contracting diter shall promptly ascertain
arrangement with an acceptable third papsovided the and make demand for any liquidated damages to which
rights of the Government are adequately preserved. the Government is entitled under the contragnder the

(c) If the requirement for the supplies and services in the contract clauses for liquidated damages at 32141
contract no longer exists, and the contractor is not liable tothese damages are in addition to any excess repurchase
the Government for damages as provided in 49.402-7, execosts.
cute a no-cost termination settlement agreement using the (b) If the Government has dafed any other ascertain

formats in 49.603-6 and 49.603-7 as a guide. able damages, including administrative costs, as a result of
the contractor's default, the contractin§joafr shall, on the
49.402-5 Memorandum by the contracting oficer. basis of legal advice, take appropriate action as prescribed

When a contract is terminated for default or a procedurein Subpart 32.6 to assert the Government's demand for the
authorized by 49.402-4 is followed, the contractinficef damages.
shall prepare a memorandum for the contract file explaining

the reasons for the action taken. 49.403 Termination of cost-reimbursement contracts
for default.
49.402-6 Repurchase against contractdis account. (a) The right to terminate a cost-reimbursement contract

(&) When the supplies or services are still required after for default is provided for in th&ermination for Default or
termination, the contracting fafer shall repurchase the for Convenience of the Government clause at 52.248-6.
same or similar supplies or services against the contiactor 10-day notice to the contractor before termination for
account as soon as practicablée contracting dicer shall default is required in every case by the clause.
repurchase at as reasonable a price as practicable, consider (b) Settlement of a cost-reimbursement contract termi
ing the quality and delivery requiremeniBhe contracting nated for default is subject to the principles in Subparts 49.1
officer may repurchase a quantity in excess of the unrdeliv and 49.3 the same as when a contract is terminated for con
ered quantity terminated for default when the excessvenience, except that—
guantity is needed, but excess cost may not begetar (1) The costs of preparing the contratsmsettlement
against the defaulting contractor for more than the undeliv proposal are not allowable (see subparagraph (h)(3) of the
ered quantity terminated for default (including variations in clause); and

quantity permitted by the terminated contracenerally (2) The contractor is reimbursed the allowable costs,
the contracting dicer will make a decision whether or not and an appropriate reduction is made in the total fee, jf any
to repurchase before issuing the termination notice. (see subparagraph (h)(4) of the clause).

(b) If the repurchase is for a quantity not over the unde (c) The contracting diicer shall use the procedures in
livered quantity terminated for default, the Default clause 49.402 to the extent appropriate in considering the termina
authorizes the contracting fioer to use any terms and tion for default of a cost-reimbursement contradawever
acquisition method deemed appropriate for the repurchasea cost-reimbursement contract does not contain any-provi
However the contracting diter shall obtain competition to  sion for recovery of excess repurchase costs after termina-
the maximum extent practicable for the repurchdses tion for default (but see paragraph (g) of the clause at
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52.2463 with respect to failure of the contractor to replace (2) The agreement shall not waive or release
or correct defective supplies). Governmens right to liquidated damages for delays

completion of the work, except to the extent that they
49.404 Surety-takeoveragreements. excusable under the contract.

(a) The procedures in this section apply primarbut (3) If the contract proceeds have been assigned
not solely to fixed-price construction contracts terminated financing institution, the surety may not be paid frc
for default. unpaid earnings, unless the assignee consents to the

(b) Because of the suresyliability for damages result ~ ment in writing.
ing from the contractés default, the surety has certain (4) The surety shall not be paid any amount in exc

rights and interests in the completion of the contract work Of its total expenditures necessarily made in completing
and application of any undisbursed fundecordingly the ~ work and dischaing its liabilities under the payment bor
contracting diicer shall carefully consider proposals by the ©f the defaulting contractoFurthermore, payments to th
surety concerning completion of the workhe contracting surety to reimburse it for disclgang its liabilities under the
officer shall take action on the basis of the Government’ Payment bond of the defaulting contractor shall be only
interest, including the possiblef@dt of the action upon the — authority of—

Government rights against the surety (i)_MutuaI agreement between the Governme
(c) If the surety dfers to complete the contract work, the defaulting contractpand the surety;
this should normally be permitted unless the contracting (if) Determination of the Comptrolier General .

to payee and amount; or

officer has reason to believe that the persons or firms pro o
(iii) Order of a court of competent jurisdiction.

posed by the surety to complete the work are not competent
and qualified and the interests of the Government would be
substantially prejudiced.

(d) Because of the possibility of conflicting demands for
unpaid prior earnings (retained percentages and unpai
progress estimates) of the defaulting contradter surety
may condition its dér of completion upon the execution by
the Government of a “takeover” agreement fixing the
suretys rights to payment from those funds. that event,
the contracting diter may (but not before thefettive date
of termination) enter into a written agreement with the
surety The contracting diiter should consider including in 49.406 Liquidation of liability .

the agreement both the surety and the defaulting contractor 1.5 ~ontract provides that the contractor and the su
in order to eliminate any disagreement concerning the con are liable to the Government for resultant damagée
tractors residual rights, including assertions to unpaid prior contracting dicer shall use all retained percentages
earnings. ) progress payments previously made to the contractor
(e) The agreement shall provide for the surety to-com any progress payments due for work completed before
plete the work according to all the terms and conditions of ;o mination to liquidate the contracternd the surety’lia-
the contract and for the Government to pay the surety theoility to the Governmentlf the retained and unpaic
balance of the contract price unpaid at the time of default, mounts are insfitient, the contracting @iter shall take

but not in excess of the surefycosts and expenses, in the steps to recover the additional sum from the contractor
manner provided by the contract subject to the following the surety

conditions:

(1) Any unpaid earnings of the defaulting contractor ~ Subpart 49.5—Contract Termination Clauses
including retained percentages and progress estimates for
work accomplished before termination, shall be subject t049.501 General.
debts due the Government by the contraa®cept to the This subpart prescribes the principal contract termina
extent that such unpaid earnings may be required to permitlauses.For contracts for the acquisition of commerc
payment to the completing surety of its actual costs anditems, this part provides administrative guidance which r
expenses incurred in the completion of the work, exclusive be followed when it is consistent with the requirements :
of its payments and obligations under the payment bondprocedures in the clause at 52.212-4, Conffacins and
given in connection with the contract. Conditions - Commercial Itemsn appropriate cases, agel

49.405 Completion by anothercontractor.

If the surety does not arrange for completion of the c
ract, the contracting fiter normally will arrange for
completion of the work by awarding a new contract ba
on the same plans and specificatiombe new contract
may be the result of sealed bidding or any other approp
contracting method or procedur&he contracting dicer
shall exercise reasonable diligence to obtain the lov
price available for completion.
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cies may authorize the use of special purpose clauses, ibr Removal of Improvements) in solicitations and contracts
consistent with this chapter for dismantling, demolition, or removal of improvements,
when a fixed-price contract is contemplated and the contract
49.502 Termination for convenience of the Government.  amount is expected to be over $100,00Ghe contract is
(a) Fixed-price contracts of $100,000 or less (ghor with an agency of the U.S. Government or with State, local,
form)—1) General use.The contracting dicer shall or foreign governments or their agencies, and if the con
insert the clause at 52.249Tkrmination for Convenience tracting oficer determines that the requirement to pay
of the Government (Fixed-Price) (Short Form), in solicita interest on excess partial payments is inappropriate, the con
tions and contracts when a fixed-price contract is tracting oficer shall use the clause with Adternate |.
contemplated and the contract amount is expected to be (c) Sewice contracts (shoiform). The contracting di-
$100,000 or less, except— cer shall insert the clause at 52.249Termination for
() If use of the clause at 52.2493@rmination for Convenience of the Government (Services) (Short Form), in
Convenience of the Government (Services) (Short Form) issolicitations and contracts for services, regardless of value,
appropriate, when a fixed-price contract is contemplated and the con
(i) In contracts for research and development tracting oficer determines that because of the kind of
work with an educational or nonprofit institution on a no- services required, the successfdkeadr will not incur sub
profit basis, stantial chages in preparation for and in carrying out the
(iiif) In contracts for architect-engineer services, or contract, and would, if terminated for the convenience of
(iv) If one of the clauses prescribed or cited at the Government, limit termination settlement cfesr to
49.505(a), (b), or (e), is appropriate. services rendered before the date of terminatibramples
(2) Dismantling and demolitionlf the contract is of services where this clause may be appropriate are con
for dismantling, demolition, or removal of improvements, tracts for rental of unreserved parking space, laundry and
the contracting difcer shall use the clause with its drycleaning, etc.
Alternate |I. (d) Researh and development contracfEhe contract
(b) Fixed-price contracts over $100,00qQHXi) ing officer shall insert the clause at 52.249F8rmination
General use.The contracting dicer shall insert the clause for the Convenience of the Government (Educational and
at 52.2492, Termination for Convenience of the Other Nonprofit Institutions), in solicitations and contracts
Government (Fixed-Price), in solicitations and contracts when either a fixed-price or cost-reimbursement contract is
when a fixed-price contract is contemplated and the contractcontemplated for research and development work with an
amount is expected to be over $100,000, except in contract@ducational or nonprofit institution on a nonprofit or no-fee
for basis.
(A) Dismantling and demolition, (e) Subcontracts{1) General use.The prime contrac
(B) Research and development work with an tor may find the clause at 52.249 Termination for
educational or nonprofit institution on a no-profit basis, or Convenience of the Government (Fixed-Price) (Short
(C) Architect-engineer services; it shall not be Form), or at 52.242, Termination for Convenience of the
used if the clause at 52.2493¢rmination for Convenience  Government (Fixed-Price), as appropriate, suitable for use
of the Government (Services) (Short Form), is appropriatein fixed-price subcontracts, except as noted in subparagraph
(see 49.502(c)), or one of the clauses prescribed or cited ate)(2) of this section; provided, that the relationship
49.505(a), (b), or (e), is appropriate. between the contractor and subcontractor is clearly indi
(i) Constuction. If the contract is for construc  cated. Inapplicable conditions (g, paragraph (d)) in
tion, the contracting @ter shall use the clause with its 52.2492 should be deleted and the periods reduced for sub
Alternate |I. mitting the subcontractts termination settlement proposal
(i) Partial payments.If the contract is with an  (e.g, 6 months), and for requesting an equitable price
agency of the U.SGovernment or with State, local, or for  adjustment€.g, 45 days).
eign governments or their agencies, and if the contracting (2) Researh and developmeniThe prime contractor
officer determines that the requirement to pay interest onmay find the clause at 52.249-Fermination for the
excess partial payments is inappropriate, the contractingConvenience of the Government (Educational and Other
officer shall use the clause with idternate II. In such Nonprofit Institutions), suitable for use in subcontracts
contracts for construction, the contractinfjagfr shall use placed with educational or nonprofit institutions on a no-
the clause with itélternate lIl. profit or no-fee basis; provided, that the relationship
(2) Dismantling and demolitionThe contracting between the contractor and subcontractor is clearly indi
officer shall insert the clause at 52.289Termination for cated. Inapplicable conditionse(g, paragraph (h)) should
Convenience of the Government (Dismantling, Demolition, be deleted, the period for submitting the subcontracter
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mination settlement proposal should be reduaed, (6 Supply and Service), in solicitations and contracts whe
months), the subcontract should be placed on a no-profit orfixed-price contract is contemplated and the contr
no-fee basis, and the subcontract should incorporate or b@amount is expected to exceed the simplified acquisi
negotiated on the basis of the cost principles in Part 31 ofthreshold. The contracting dicer may use the clause whe

the Federalcquisition Regulation.

49.503 Termination for convenience of the Government
and default.
(a) Cost-rimbursement contractgd) General use.

the contract amount is at or below the simplified acquisit
threshold, if appropriatee(g, if the acquisition involves
items with a history of unsatisfactory quality).

(2) Transpotation. If the contract is for transporta
tion or transportation-related services, the contraci

The contracting dicer shall insert the clause at 52.249-6, officer shall use the clause with Adternate I.

Termination (Cost Reimbursement), in solicitations and (b) Reseath and developmenfhe contracting dicer

contracts when a cost-reimbursement contract is centemshall insert the clause at 52.249-9, Default (Fixed-P
plated, except in contracts for architect-engineer servicesResearch and Development), in solicitations and contract
and for research and development with an educational oresearch and development when a fixed-price contracts

nonprofit institution on a no-fee basis.

(2) Constuction. If the contract is for construction,
the contracting difcer shall use the clause with its
Alternatel.

(3) Partial payments.If the contract is with an
agency of the U.SGovernment or with State, local, or for

templated and the contract amount is expected to excee
simplified acquisition threshold, except those with educatic
or nonprofit institutions on a no-profit basifhe contracting
officer may use the clause when the contract amount is
below the simplified acquisition threshold;, if approprie
(e.g, if the contracting dicer believes that key personni

eign governments or their agencies, and if the contractingessential to the work may be devoted to other programs).

officer determines that the requirement to pay interest on

(c)(1) Constuction. The contracting dicer shall insert

excess partial payments is inappropriate, the contractingthe clause at 52.249-10, Default (Fixed-Price Constructi

officer shall use the clause with iédternate Il. In such
contracts for construction, the contractinfjagfr shall use
the clause with it&\lternatelll.

(4) Time-and-material and labenour contracts.If
the contract is a time-and-material or lahour contract,
the contracting difcer shall use the clause with its
AlternatelV. If the contract is with an agency of the U.S.

in solicitations and contracts for construction, when a fix
price contract is contemplated and the contract amoui
expected to exceed the simplified acquisition threshble
contracting dicer may use the clause when the contr
amount is at or below the simplified acquisition thresholc
appropriate €.g, if completion dates are essential).

(2) Dismantling and demolitionlf the contract is for

Government or with State, local, or foreign governments or dismantling, demolition, or removal of improvements, t

their agencies, and if the contractinjadr determines that

the requirement to pay interest on excess partial payments is

inappropriate, the contractingfioker shall use the clause
with its AlternateV.

(b) Fixed-price contracts.The contracting dicer shall
insert the clause at 52.249 Termination (Fixed-Price
Architect-Engineer), in solicitations and contracts for archi

contracting dicer shall use the clause with Adternate |.
(3) National emegencies.If the contract is to be
awarded during a period of national egescy the con
tracting oficer may use the clause—

(i) With its Alternatell when a fixed-price con
tract for construction is contemplated, or

(i) With its Alternate Ill when a contract fol

tect-engineer services, when a fixed-price contract isdismantling, demolition, or removal of improvements

contemplated.
(c) Subcontracts.The prime contractor may find the
clause at 52.248, Termination (Cost-Reimbursement),

suitable for use in cost-reimbursement subcontracts; pro

contemplated.

49.505 Other termination clauses.
(a) Facilities. The contracting dicer shall insert the

vided, that the relationship between the contractor andclause at 52.2491, Termination ofWork (Consolidated

subcontractor is clearly indicatethapplicable conditions

Facilities or FacilitiesAcquisition), in consolidated facili

(e.g, paragraphs (e), (j) and (n)) should be deleted and theies contracts and facilities acquisition contradtsthe

period for submitting the subcontracttermination settle
ment proposal should be reducedy( 6 months).

49.504 Termination of fixed-price contracts for
default.
(a)(1) Supplies and seices. The contracting dicer
shall insert the clause at 52.289 Default (Fixed-Price

contract is with an agency of the U.S. Government or v
State, local, or foreign governments or their agencies, a
the contracting dicer determines that the requirement
pay interest on excess partial payments is inappropriate
contracting dicer shall use the clause with Adternatel.
(b) Personal serice contracts.The contracting dicer
shall insert the clause at 52.249-I2rmination (Persona

49-23



49.601-2

FEDERALACQUISITION REGULATION

Services), in solicitations and contracts for personal services
(see Part 37).
(c) Failure to perform.The contracting dicer shall

(Contracting Cficer)

(b) Partial termination. The following telegraphic

insert the clause at 52.249-13, Failure to Perform, in facili notice is suggested for use if a supply contract is being par
ties contracts, except facilities use contracts with nonprofittially terminated for conveniencdf appropriately

educational institutions.

(d) Excusable delaysThe contracting dicer shall
insert the clause at 52.249-14, Excusable Delays, in-solici
tations and contracts for supplies, services, construction,
and research and development on a fee basis, when a cost-
reimbursement contract is contemplatdthe contracting
officer shall also insert the clause in time-and-material con
tracts, labotour contracts, consolidated facilities contracts,
and facilities acquisition contracts.

(e) Communication seice contracts.This regulation
does not prescribe a clause for the cancellation or termina
tion of orders under communication service contracts with
common carriers because of special agency requirements
that apply to these serviceAn appropriate clause, hew
ever shall be prescribed at agency level, within those
agencies contracting for these services.

Subpart 49.6—Contract Termination Forms
and Formats

49.601 Notice of termination for convenience.
(See 49.402-3(g) for notice of termination for default.)

modified, the notice may be used for other than supply con
tracts.

Date

XYZ Corporation
New York, NY 12345

Contract No. is partially-ter
minated under clause feaive
[insert “immediately” or “on

, 19 "|Reduce items to be
delivered as follows: ifiselt instructiong.
Immediately stop all work, terminate subeon
tracts, and place no further orders except as
necessary to perform the portion not terminated
or that you or a subcontractor wish to retain and
continue for your account any work-in-process
or other materialsTelegraph similar instruc
tions to all subcontractors and suppliers.
Detailed instructions follow

(Contracting Cficer)

49.601-2 Letter notice.
The following letter notice of termination is suggested

for use if a contract for supplies is being terminated for con

49.601-1 Telegraphic notice.

(a) Complete terminationThe following telegraphic
notice is suggested for use if a supply contract is being com
pletely terminated for conveniencH. appropriately

venience.With appropriate modifications, it may be used in
terminating contracts for other than supplies and in termi
nating subcontractsThis notice shall be sent by certified

mail, return receipt requestetf.no prior telegraphic notice

modified, the notice may be used for other than supply \as issued, use the alternate notice that follows this notice.

contracts.
Date

XYZ Corporation
New York, NY 12345

Contract No. is com
pletely terminated under clause ,
effective ingett “imme-

diately” or “on , 19
or “as soon as you have delivered, including
prior deliveries, the following items:”ligt)].
Immediately stop all work, terminate subeon
tracts, and place no further orders except to the
extent [nset if applicable“necessary to com
plete items not terminated "drthat you or a
subcontractor wish to retain and continue for
your own account any work-in-process or other
materials. Telegraph similar instructions to all
subcontractors and suppliefSetailed instrue
tions follow
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NoTICE OF TERMINATION TO PRIME CONTRACTORS

[At the top of the notice, set out all special
details elating to the paticular termination;
e.g.,, name and adess of companycontract
number of terminated contract, items, Etc.

(a) Effective date of terminationlhis
confirms the Governmemst’ telegram to you
dated , 19 , terminating
[insert “completely” or “in
part”] Contract No. (referred to as
“the contract”) for the Governmest'conve
nience under the clause entitled
[insett title of appopriate termination clauge
The termination is &ctive on the date and in
the manner stated in the telegram.

(b) Cessation of work and notification to
immediate subcontractorstou shall take the
following steps:

(1) Stop all work, make no further ship
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ments, and place no further orders relating to
the contract, except for—

(i) The continued portion of the con
tract, if any;

(i) Work-in-process or other materi
als that you may wish to retain for your own
account; or

(iii) Work-in-process  that the
Contracting Clicer authorizes you to continue
(A) for safety precautions, (B) to clear or avoid
damage to equipment, (C) to avoid immediate
complete spoilage of work-in-process having a
definite commercial value, or (D) to prevent
any other undue loss to the Governmdit.
you believe this authorization is necessary or
advisable, immediately notify the Contracting
Officer by telephone or personal conference and
obtain instructions.)

(2) Keep adequate records of your com
pliance with subparagraph (b)(1) of this section
showing the—

(i) Date you received the Notice of
Termination;

(i) Effective date of the termination;
and

(iii) Extent of completion of perfer
mance on the &ctive date.

(3) Furnish notice of termination to each
immediate subcontractor and supplier that will
be afected by this terminationin the notice—

(i) Specify your Government contract
number;

(i) State whether the contract has
been terminated completely or partially;

(i) Provide instructions to stop all
work, make no further shipments, place no fur
ther orders, and terminate all subcontracts under
the contract, subject to the exceptions in-sub
paragraph (b)(1) of this section;

(iv) Provide instructions to submit
any settlement proposal promptly; and

(v) Request that similar notices and
instructions be given to its immediate subcon
tractors.

(4) Notify the Contracting Qfcer of all
pending legal proceedings that are based on
subcontracts or purchase orders under the con
tract, or in which a lien has been or may be
placed against termination inventory to be
reported to the GovernmenAlso, promptly
notify the Contracting Gicer of any such pro
ceedings that are filed after receipt of this
Notice.

(5) Take any other action required by the
Contracting Oficer or under theTermination
clause in the contract.

(c) Termination inventoy. (1) As instructed

by the Contracting Giter, transfer title and
deliver to the Government all termination
inventory of the following types or classes,
including subcontractor termination inventory
that you have the right to takeCdntracting
Officer inset proper identification of‘None”].

(2) To settle your proposal, it will be nec
essary to establish that all prime and
subcontractor termination inventory has been
properly accounted forFor detailed informa
tion, see Part 45.

(d) Settlements with subcontractorgou
remain liable to your subcontractors and suppliers
for proposals arising because of the termination
of their subcontracts or ordergou are requested
to settle these settlement proposals as promptly as
possible.For purposes of reimbursement by the
Government, settlements will be governed by the
provisions of Par49.

(e) Completed end itemg1) Notify the
Contracting Oficer of the number of items
completed under the contract and still on hand
and arrange for their delivery or other disposal
(see 49.205).

(2) Invoice acceptable completed end
items under the contract in the usual way and do
not include them in the settlement proposal.

(f) Patents.If required by the contract,
promptly forward the following to the
Contracting Clicer:

(1) Disclosure of all inventions, discev
eries, and patent applications made in the
performance of the contract.

(2) Instruments of license or assignment
on all inventions, discoveries, and patent appli
cations made in the performance of the contract.

(9) Employees affectedl) If this termina
tion, together with other outstanding
terminations, will necessitate a significant reduc
tion in your work force, you are ged to—

(i) Promptly inform the local State
Employment Service of your reduction-in-force
schedule in numbers and occupations, so that
the Service can take timely action in assisting
displaced workers;

(i) Give afected employees maxi
mum practical advance notice of the
employment reduction and inform them of the
facilities and services available to them through
the local State Employment Servicdiads;

(iif) Advise afected employees to file
applications with the State Employment Service
to qualify for unemployment insurance, if rec
essary;

(iv) Inform officials of local unions
having agreements with you of the impending
reduction-in-force; and
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(v) Inform the local Chamber of
Commerce and other appropriatgamizations
which are prepared tofef practical assistance
in finding employment for displaced workers of
the impending reduction-in-force.

(2) If practicable, uye subcontractors to
take similar actions to those described in-sub
paragraph (1) of this section.

(h) Administrative.The contract administra
tion office named in the contract will identify the
Contracting Cficer who will be in chage of the
settlement of this termination and who will, upon

request, provide the necessary settlement forms.

Matters not covered by this notice should be
brought to the attention of the undersigned.

(i) Please acknowledge receipt of this notice
as provided below

(Contracting Cficer)

(Name of Ofice)

(Address)
ACKNOWLEDGMENT OF NOTICE

The undersigned acknowledges receipt of a
signed copy of this notice on ,
19 . Two signed copies of this notice are
returned.

(Name of Contractor)

By

(Name)

(Title)

(End of notice)

the following items:” [ist)]. Reduce items to be
delivered as follows:ifisett instructiong.

49.602 Forms for settlement of terminated contracts.

The standard forms listed below shall be used for set
tling terminated prime contract§.he forms at 49.602
and 49.602 may also be used for settling terminated-sub
contracts.Standard forms are illustrated in Subpart 53.3.

49.602-1 Termination settlement proposal forms.

(a) Standard Formi435, Settlement Proposal (Inventory
Basis), shall be used to submit settlement proposals resulting
from the termination of fixed-price contracts if the proposals
are computed on an inventory basis (see 49228§).

(b) Standard Forml436, Settlement Proposal ofal
Cost Basis), shall be used to submit settlement proposals
resulting from the termination of fixed-price contracts if the
proposals are computed on a total cost basis (see
49.2062(b)).

(c) Standard Forni437, Settlement Proposal for Cost-
Reimbursemeritype Contracts, shall be used to submit set
tlement proposals resulting from the termination of
cost-reimbursement contracts (see 49.302).

(d) Standard Form1438, Settlement Proposal (Short
Form), shall be used to submit settlement proposals +esult
ing from the termination of fixed-price contracts if the total
proposal is less than $10,000 (see 49.206-1(d)).

49.602-2 Inventory schedule forms.

The following forms shall be used to support settlement
proposals submitted on the forms specified in 49.602-1(a),
(b), and (c) (see 45.606):

(a) Standard Forni426, Inventory Schedule (Metals
in Mill Product Form), and Standard Form 1427, Inventory
ScheduleA—Continuation Sheet (Metals in Mill Product
Form).

(b) StandardForm 1428, Inventory Schedule B, and
Standard Form 1429, Inventory Schedule B—Continuation
Sheet (used for reporting raw materials, purchased parts,

Alternate notice.lf no prior telegraphic notice was
issued, substitute the following paragraph (a) for paragraph
(a) of the notice above:

finished components, finished product, plant equipment,
and miscellaneous inventory).

(c) Standard Form1430, Inventory Schedule C—
(Work-in-Process), and Standard Form 1431, Inventory
Schedule C—Continuation Sheetdk-in-Process).

(d) Standard Formi432, Inventory Schedule D (Special
Tooling and Specialest Equipment), and Standard Form
1433, Inventory Schedule D—Continuation Sheet (Special
Tooling and Specialest Equipment).

(a) Effective date of terminatiorivou are
notified that Contract No.
(referred to as “the contract”) is terminated
ifsett “completely” or “in part”]
for the Governmenrd’ convenience under the
clause entitled indert title of
appopriate termination clauge The termina

tion is efective ingertt (e) Standard Form 1434, Termination Inventory
either‘immediately upon receipt of this Notice” Schedule E (Short Form for use with SF 1438 only).
or “on , 19 gr “as soon as

you have delivered, including prior deliveries, 49.602-3 Schedule of accounting information.

49-26



PART 49—TERMINATION OF CONTRACTS

49.603-1

Standard Form 1439, Schedule ofAccounting
Information, shall be filed in support of a settlement proposal
unless the proposal is filed on Standard Fol#88,
Settlement Proposal (Short Form) (see 49-2(@5).

49.602-4 Partial payments.
Standard Forml440, Application for Partial Payment,
shall be used to apply for partial payments (seel29l).

49.602-5 Settlement ageement.

Standard Form 30 (SF 30), Amendment of
Solicitation/Modification of Contract, shall be used to
execute a settlement agreement (see 49.109-1).

49.603 Formats for termination for convenience
settlement ageements.

The formats to be used for termination for convenience
settlement agreements should be substantially as shown in
this section (see 49.109Termination contracting &€ers
(TCO’s) may howevey modify the contents of these agree
ments to conform with special termination clauses
prescribed or authorized by their agencieg(see 49.501
and 49.505(e)).

49.603-1 Fixed price contracts—complete termination.

[Insett the following in Block 14 of SF 30 for
settlements of fixed-price contracts completely
terminated|

(a) This supplemental agreement settles the
settlement proposal resulting from the Notice of
Termination dated .

(b) The parties agree to the following:

(1) The Contractor certifies that all con
tract termination inventory (including scrap)
has been retained or acquired by the contractor
sold to third parties, returned to suppliers, deliv
ered to or stored for the Government, or
otherwise properly accounted fand that all
proceeds and retention credits have been used in
arriving at this agreement.

(2) The Contractor certifies that each
immediate subcontractovhose settlement pro
posal is included in the proposal settled by this
agreement, has furnished the contractor a cer
tificate stating—

(i) That all subcontract termination
inventory (including scrap) has been retained or
acquired by the subcontractspld to third par
ties, returned to suppliers, delivered to or stored
for the government, or otherwise properly
accounted fqgrand that all proceeds and reten
tion credits were used in arriving at the
settlement of the subcontract, and

(i) That the subcontractor has

received a similar certificate from each immedi
ate subcontractor whose proposal was included
in its proposal.

(3) The contractor certifies that all items
of termination inventorythe costs of which
were used in arriving at the amount of this set
tlement or the settlement of any subcontract
settlement proposal included in this settlement,
(i) are properly allocable to the terminated-por
tion of the contract, (ii)do not exceed the
reasonable quantitative requirements of the ter
minated portion of the contract, and (iii) do not
include any items reasonably usable without
loss to the Contractor on its other workhe
Contractor further certifies that the Contracting
Officer has been informed of any substantial
change in the status of the items between the
dates of the termination inventory schedules
and the date of this agreement.

(4) The Contractor transfers, conveys,
and assigns to the Government all the right,
title, and interest, if anythat the Contractor has
received, or is entitled to receive, in and to-sub
contract termination inventory not otherwise
properly accounted for

(5) The Contractor shall, within 10 days
after receipt of the payment specified in this
agreement, pay to each of its immediate-sub
contractors (or their respective assignees) the
amounts to which they are entitled, after
deducting any prior payments and, if the
Contractor so elects, any amounts due and
payable to the Contractor by those subcontrac
tors.

(6)(I) The Contractor has received

for work and services performed, or
items delivered, under the completed portion of
the contract.The Government confirms the
right of the Contractoisubject to paragraph (7)
of this section, to retain this sum and agrees that
it constitutes a portion of the total amount to
which the Contractor is entitled in complete and
final settlement of the contract.

(i) Further the Government agrees to
pay to the Contractor or its assignee, upon pre
sentation of a proper invoice or vouchére
sum of $ [insert net amount of sette
ment, arrived at by deducting from the sum of
$ fior proposals on an inventgbasis
insett gross amount of settlement; foilopiosals
on a total cost basis, ingagross amount of set
tlement less amount shown in subdivision (6)(i)
abovd—

(A) The amount of $ __ for all
unliquidated partial or progress payments previ
ously made to the Contractor or its assignee and
all unliguidated advance payments (with any
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interest), ing rights to assignments, invention reports,

(B) The amount of $ for licenses, covenants of indemnity against patent
all applicable property disposal creditssett if risks, and bonds for patent indemnity obliga
appropriate,“and (C) the amount of $ for tions, together with all rights and liabilities

all other amounts due the Government under
this contract, except as provided in paragraph
(7) of this section.”]

(iii) The net settlement of $ in
subdivision (ii) of this section, together with
sums previously paid, constitutes payment in
full and complete settlement of the amount due
the Contractor for the complete termination of
the contract and all other demands and liabili
ties of the Contractor and the Government
under the contract, except as provided in para
graph (b)(7) of this section.

(7) Regardless of any other provision of
this agreement, the following rights and liabili
ties of the parties under the contract are
reserved:[The following list of esewed or
excepted rights and liabilities is intended to
cover those that should mosteduently be
reseved and that should be stmized at the
time a settlement agement is negotiated (see
49.1092). The suggested language of the
excepted items on the list may be varied at the
discretion of the contracting officetf accu
racy or completeness can be achieved by
refeirencing the number of a contract clause or
provision covering the matter in question, then
follow that method of enumeratingsered
rights and liabilities. Omit any of the follow
ing that ae not applicable and add any
additional exceptions or esewations
required]

(i) All rights and liabilities, if anyof
the parties, as to matters covered by any-rene
gotiation authority

(i) All rights of the Government to
take the benefit of agreements or judgments
affecting royalties paid or payable in connection
with the performance of the contract.

(iii) All rights and liabilities, if anyof
the parties under those clauses inserted in the
contract because of the requirementécit of
Congress and Executive orders, including, with
out limitation, any applicable clauses relating to:
labor law contingent fees, domestic articles, and
employment of aliens[If the contract contains
clauses of this character inged for easons
other than equirements ofActs of Conggss or
Executive aders, the suggested language should
be appopriately modified

(iv) All rights and liabilities of the
parties arising under the contract and relating to
reproduction rights, patent infringements,
inventions, or applications for patents, includ
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under the bonds.

(v) All rights and liabilities of the par
ties, arising under the contract or otherwise, and
concerning defects, guarantees, or warranties
relating to any articles or component parts fur
nished to the Government by the Contractor
under the contract or this agreement.

(vi) All rights and liabilities of the
parties under the contract relating to any-con
tract termination inventory stored for the
Government.

(vii) All rights and liabilities of the
parties under agreements relating to the future
care and disposition by the Contractor of
Government-owned property remaining in the
Contractors custody

(viii) All rights and liabilities of the
parties relating to Government property -fur
nished to the Contractor for the performance of
this contract.

(ix) All rights and liabilities of the par
ties under the contract relating to options (except
options to continue or increase the work under the
contract), covenants not to compete, and
covenants of indemnity

(x) All rights and liabilities, if anyof
the parties under those clauses of the contract
relating to price reductions for defective cost or
pricing data.

(End of agreement)

49.603-2 Fixed-price contracts—patrtial termination.

[Insett the following in Block 14 of SF 30 for
settlements of fixed-price contracts palty
terminated|.

(a) This supplemental agreement settles the
settlement proposal resulting from the Notice of
Termination dated .

(b) The parties agree to the following:

(1) The terminated portion of the con
tract is as follows: dpecify the terminated
portion clearly as to—

(i) Item numbers,

(i) Descriptions,

(iii) Quantity terminated,

(iv) Unit price of items,

(v) Total price of terminated items,

and
(vi) Any other explanation necesgar
to avoid uncegainty or misunderstandirlg
(2) The Contractor certifies that all con
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tract termination inventory (including scrap)
has been retained or acquired by the Contractor
sold to third parties, returned to suppliers, deliv
ered to or stored for the Government, or
otherwise properly accounted faand that all
proceeds and retention credits have been used in
arriving at this agreement.

(3) The Contractor certifies that each
immediate subcontractovhose settlement pro
posal is included in the proposal settled by this
agreement, has furnished the Contractor a cer
tificate stating—

() That all subcontract termination
inventory (including scrap) has been retained or
acquired by the subcontractsold to third par
ties, returned to suppliers, delivered to or stored
for the Government, or otherwise properly
accounted fgrand that all proceeds and reten
tion credits were used in arriving at the
settlement of the subcontract, and

(i) That the subcontractor has
received a similar certificate from each immedi
ate subcontractor whose proposal was included
in its proposal.

(4) The Contractor certifies that all items
of termination inventorythe costs of which
were used in arriving at the amount of this set
tlement or the settlement of any subcontract
settlement proposal included in this settlement,
(i) are properly allocable to the terminated-por
tion of the contract, (i) do not exceed the
reasonable quantitative requirements of the ter
minated portion of the contract, and (iii) do not
include any items reasonably usable without
loss to the Contractor on its other workhe
Contractor further certifies that the Contracting
Officer has been informed of any substantial
change in the status of the items between the
dates of the termination inventory schedules
and the date of this agreement.

(5) The Contractor transfers, conveys,
and assigns to the Government all the right,
title, and interest, if anyhat the Contractor has
received, or is entitled to receive, in and to-sub
contract termination inventory not otherwise
properly accounted for

(6) The Contractor shall, within 10 days
after receipt of the payment specified in this
agreement, pay to each of its immediate-sub
contractors (or their respective assignees) the
amounts to which they are entitled, after
deducting any prior payments and, if the
Contractor so elects, any amounts due and
payable to the Contractor by those subcontrac
tors.

(7)()) The Government agrees to pay to
the Contractor or its assignee, upon presentation

of a proper invoice or vouchethe sum of
inset net amount of settlemént

arrived at by deducting from $ insert
gross amount of settlemént
(A) the amount of $ for all unliquidate

partial or progress payments previously made to

Contractor or its assignee and all unliquidated advance
ments (with any interest) applicable to the termina
portion of the contract and

(B) the amount of $ for all applicab
property disposal credits.
(i) The net settlement of $ in

subdivision (b)(7)(i) of this section, together
with sums previously paid, constitutes payment
in full and complete settlement of the amount
due the Contractor for the terminated portion of
the contract, except as provided in subpara
graph (b)(8) of this section.

(i) Upon payment of the net settle
ment of $ , all obligations of the
Contractor to perform further work or services or
to make further deliveries under the terminated
portion of the contract and all obligations of the
Government to take further payments or carry out
other undertakings concerning the terminated
portion of the contract shall cease; provided, that
nothing in this agreement shall impair ofeaft
any covenants, terms, or conditions of the-con
tract relating to the completed or continued
portion of this contract.

(8) Regardless of any other provision of
this agreement, the following rights and liabili
ties of the parties under the contract are
reserved: The following list of eserved or
excepted rights and liabilities is intended to
cover those that should mosteduently be
reserved and that should be stmnized at the
time a settlement agement is negotiated (see
49.1092). The suggested language of the
excepted items in the list may be varied at the
discretion of the contracting officetf accu
racy or completeness can be achieved by
refeilencing the number of a contract clause or
provision covering the matter in question, then
follow that method of enumeratinggsered
rights and liabilities. Omit any of the following
that are not applicable and add any additional
exceptions orgserations equired]

(i) All rights and liabilities, if anyof
the parties, as to matters covered by any-rene
gotiation authority

(i) All rights of the Government to
take the benefit of agreements or judgments
affecting royalties paid or payable in connection
with the performance of the contract.

(iii) All rights and liabilities, if anyof
the parties under those clauses inserted in the

49-29



49.603-3

FEDERALACQUISITION REGULATION

contract because of the requirementéas of
Congress and Executive orders, including,
without limitation, any applicable clauses relat
ing to: labor law contingent fees, domestic
articles, and employment of alien$lf the con
tract contains clauses of this character irtser
for reasons other tharequirrments ofActs of
Congess or Executive ders, the suggested
language should be apppriately modified

(iv) All rights and liabilities of the
parties arising under the contract and relating to
reproduction rights, patent infringements,
inventions, or applications for patents, includ
ing rights to assignments, invention reports,
licenses, covenants of indemnity against patent
risks, and bonds for patent indemnity obliga
tions, together with all rights and liabilities
under the bonds.

(v) Allrights and liabilities of the par
ties, arising under the contract or otherwise, and
concerning defects, guarantees, or warranties
relating to any articles or component parts fur
nished to the government by the Contractor
under the contract or this agreement.

(vi) All rights and liabilities of the
parties under the contract relating to any-con
tract termination inventory stored for the
Government.

(vii) All rights and liabilities, if any
of the parties under those clauses of the contract
relating to price reductions for defective cost or
pricing data.

(End of agreement)

49.603-3 Cost reimbursement contracts—complete
termination, if settlement includes cost.

[Insett the following in Block 14 of SF 30 for

settlement of cosemimbursement contracts that

are completely terminated, if settlement
includes cost$.

(a) This supplemental agreement settles the
settlement proposal resulting from the Notice of
Termination dated .

(b) The parties agree to the following:

(1) The Contractor certifies that all con
tract termination inventory (including scrap)
has been retained or acquired by the Contractor
sold to third parties, returned to suppliers, deliv
ered to or stored for the Government, or
otherwise properly accounted fand that all
proceeds and retention credits have been used in
arriving at this agreement.

(2) The Contractor certifies that each
immediate subcontractovhose settlement pro
posal is included in the proposal settled by this
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agreement, has furnished the Contractor a cer
tificate stating—

() That all subcontract termination
inventory (including scrap) has been retained or
acquired by the subcontractepld to third par
ties, returned to suppliers, delivered to or stored
for the Government, or otherwise properly
accounted fgrand tat all proceeds and retention
credits were used in arriving at the settlement of
the subcontract; and

(i) That the subcontractor has received
a similar certificate from each immediate sub
contractor whose proposal was included in its
proposal.

(3) The Contractor certifies that all items
of termination inventorythe costs of which
were used in arriving at the amount of this set
tlement or he settlement of any subcontract
settlement proposal included in this settlement,
(i) are properly allocable to the terminated-por
tion of the contract, (i) do not exceed the
reasonable quantitative requirements of the ter
minated portion of the contract, and (iii) do not
include any items reasonably usable without
loss to the Contractor on its other workhe
Contractor further certifies that the Contracting
Officer has been informed of any substantial
change in the status of the items between the
dates of the termination inventory schedules
and the date of this agreement.

(4) The Contractor transfers, conveys,
and assigns to the Government all the right, title
and interest, if anythat the Contractor has
received, or is entitled to receive, in and to-sub
contract termination inventory not otherwise
properly accounted for

(5) The Contractor shall, within 10 days
after receipt of the payment specified in this
agreement, pay to each of its immediate-sub
contractors (or their respective assignees) the
amounts to which they are entitled, after
deducting any prior payments and, if the
Contractor so elects, any amounts due and
payable to the Contractor by those subcontrac
tors.

(6)(I) The Contractor has received

for work and services performed, or
articles delivered, under the contract before the
effective date of terminationThe Government
confirms the right of the Contractsubject to
subparagraph (b)(7) of this section, to retain this
sum and agrees that it constitutes a portion of
the total amount to which the Contractor is enti
tled in complete and final settlement of the
contract.

(i) Further the Government agrees to
pay to the Contractor or its assignee, upon pre



PART 49—TERMINATION OF CONTRACTS

49.603-4

sentation of a proper invoice or vouchte sum

of $ insett net amount of settlemént
arrived at by deducting from the sum of $
[insett gross amount of settlement less amount
shown in subdivision (6)(i) a of this secfien

(A) The amount of $  for all
unliquidated partial or progress payments previ
ously made to the Contractor or its assignee and
all unliquidated advance payments (with any
interest),

(B) The amount of $ ___ for all
applicable property disposal creditadett if
appmopriate, “and (C) the amount of $ _ for
all other amounts due the Government under
this contract, except as provided in paragraph
(b)(7) of this section.”]

(i) The net settlement of $

in subdivision (b)(6)(ii) of this section, together

with sums previously paid, constitutes payment
in full and complete settlement of the amount
due the Contractor for the complete termination
of the contract and of all other demands and lia
bilities of the Contractor and the Government
under the contract, except as provided in-sub
paragraph (b)(7) in this section.

(7) Regardless of any other provision of
this agreement, the following rights and liabili
ties of the parties under the contract are reserved:
[The following list of @esewed or excepted rights
and liabilities is intended to cover those that
should most &quently be eseved and that
should be sartinized at the time a settlement
agreement is negotiated (see 49-R)9The
suggested language of the excepted items on the
list may be varied at the distion of the con
tracting officer If accuracy or completeness can
be achieved byefeencing the number of a con
tract clause or povision covering the matter in
guestion, then follow that method of enumerating
reserved rights and liabilities.Omit any of the
following that ae not applicable and add any
additional exceptions oresewations equired]

() All rights and liabilities, if anyof
the parties, as to matters covered by any-rene
gotiation authority

(ii) All rights of the Government to
take the benefit of agreements or judgments
affecting royalties paid or payable in connection
with the performance of the contract.

(iii) All rights and liabilities, if anyof
the parties under those clauses inserted in the
contract because of the requirementéaf of
Congress and Executive orders, including,
without limitation, any applicable clauses relat
ing to: labor law contingent fees, domestic
articles, and employment of aliengf the con
tract contains clauses of this character irtser

for reasons other tharequirrments ofActs of
Congess or Executive ders, the suggested
language should be apmpriately modified

(iv) All rights and liabilities of the par
ties arising under the contract and relating to
reproduction rights, patent infringements, inven
tions, or applications for patents, including rights
to assignments, invention reports, licenses,
covenants of indemnity against patent risks, and
bonds for patent indemnity obligations, together
with all rights and liabilities under the bonds.

(v) Allrights and liabilities of the par
ties, arising under the contract or otherwise, and
concerning defects, guarantees, or warranties
relating to any articles or component parts fur
nished to the Government by the Contractor
under the contract or this agreement.

(vi) All rights and liabilities of the
parties under the contract relating to any-con
tract termination inventory stored for the
Government.

(vii) All rights and liabilities of the
parties under agreements relating to the future
care and disposition by the Contractor of
Government-owned property remaining in the
Contractots custody

(viii) All rights and liabilities of the
parties relating to Government property -fur
nished to the Contractor for the performance of
this contract.

(ix) All rights and liabilities of the
parties under the contract relating to options
(except options to continue or increase the work
under the contract), covenants not to compete,
and covenants of indemnity

(X) Unresolved demands or assertions
by the Contractor against the Government for
costs under Generaélccounting Ofice excep
tions or other costs of the same nature that are
excluded from the settlement without prejudice
to the rights of either partyas follows: [nsett
amount and describe ctges not waived.]

(xi) Claims by the Contractor against
the Government, when the Contracsorights
of reimbursement are disputed, that are
excluded without prejudice to the rights of
either party are as followstnsett the amounts
and describe the claims on which the
Contracting Officer has made findings and has
disallowed and on which the Contractor has
taken, or intends to take, timely appgal

(xii) Unresolved demands or asser
tions by the Contractor against the Government
that are unknown in amount and involve costs
alleged to be reimbursable under the contract
are as follows: Ipselt the estimated amounts
and describe the chges.]

49-31



49.603-5

FEDERALACQUISITION REGULATION

(xiii) Unknown amounts alleged by

the Contractor against the Government, based

upon responsibility of the Contractor to third

parties that involve costs reimbursable under

the contract.
(xiv) Debts due the Government by

the Contractor that are based on refunds,
rebates, credits, or other amounts not now

known to the Government, with interest, now

due or that may become due the Contractor

from third parties, if the amounts arise out of

transactions for which reimbursement has been

made to the Contractor under the contrddte
Contractor shall pay to the Government, within

30 days after receipt, any of these amounts that
become due from any third party or any other
source.Interest at the rate established by the

Secretary of theTreasury under 50 U.S.C.

(App.) 1215(b)(2) shall accrue and shall be paid
to the Government on any amounts that remain

unpaid after the 30-day period.
(xv) All rights and liabilities, if anyof

the parties under those clauses of the contract

relating to price reductions for defective cost or
pricing data.

(End of agreement)

49.603-4 Cost-reimbursement contracts—complete

termination, with settlement limited to fee.

[Insett the following in Block 14 of SF 30 for
settlement of cosemimbursement contracts that
are completely terminated, if settlement is-lim
ited to fee.]

(a) This supplemental agreement settles the

amount of fee due under the contract, termi
nated in its entirety by Notice dfermination
dated
(b) The parties agree to the following:
(1) The Contractor has received $

on account of its fee under the contract before

the efective date of termination.
(2) The Government agrees to pay to the

Contractor or its assignee, upon presentation of

a proper invoice or vouche insett net
amount to be paid on account offfe&his sum,

with sums previously paid, constitutes payment

in full and complete settlement of the amount

due the Contractor on account of its fee under

the contract.
(3) The Contractos allowable costs

under the contract will be paid under the terms
and conditions of the contract and Parts 31 and

49 of the FederalAcquisition Regulation.
[Inselt subparagraph (a)(3) of this subsection
only if thee are costs to be vouchet out (see
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49.302) or if thee are costs to be coved later
by a separate settlement agmeni

(4) Regardless of any other provision of
this agreement, the following rights and liabili
ties of the parties under the contract are
reserved: The following list of esewed or
excepted rights and liabilities is intended to
cover those that should mosteduently be
reserved and that should be stmnized at the
time a settlement agement is negotiated (see
49.109-2). The suggested language of the
excepted items on the list may be varied at the
discretion of the contracting officetf accu
racy or completeness can be achieved by
refeencing the number of a contract clause or
provision covering the matter in question, then
follow that method of enumeratinggesered
rights and liabilities. Omit any of the following
that are not applicable and add any additional
exceptions oresewrations equired]

() All rights and liabilities, if anyof
the parties, as to matters covered by any-rene
gotiation authority

(ii) All rights and liabilities, if anyof
the parties under those clauses inserted in the
contract because of the requirementdatt of
Congress and Executive orders, including,
without limitation, any applicable clauses
relating to: labor lawcontingent fees, domes
tic articles, and employment of aliendf the
contract contains clauses of this character
insetted for leasons other tharequirements of
Acts of Congess or Executive ders, the sug
gested language should be appriately
modified]

(iii) All rights and liabilities of the
parties arising under the contract and relating to
reproduction rights, patent infringements,
inventions, or applications for patents, includ
ing rights to assignments, invention reports,
licenses, covenants of indemnity against patent
risks, and bonds for patent indemnity obliga
tions, together with all rights and liabilities
under the bonds.

(iv) All rights and liabilities of the
parties, arising under the contract or otherwise,
and concerning defects, guarantees, or-war
ranties relating to any articles or component
parts furnished to the Government by the
Contractor under the contract or this agreement.

(v) All rights and liabilities of the par
ties under agreements relating to the future care
and disposition by the Contractor of
Government-owned property remaining in the
Contractots custody

(vi) All rights and liabilities of the
parties relating to Government property -fur
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nished to, or acquired pthe Contractor for the
performance of the contract.

(vii) All rights and liabilities of the
parties under the contract relating to options
(except options to continue or increase the work
under the contract), covenants not to compete,
and covenants of indemnity

(viii) All rights and liabilities, if any
of the parties under those clauses of the contract
relating to price reductions for defective cost or
pricing data.

(End of agreement)

49.603-5 Cost-reimbursement contracts—patial
termination.

[Inseit the following in Block 14 of SF 30,
Amendment of Solicitation/Modification of
Contract, for settlement agements for cost-
reimbursement contracts as asult of patial
termination.]

(a) This supplemental agreement settles the
termination settlement proposal resulting from
the Notice ofTermination dated

(b) The parties agree as follows:

(1) The contract is amended by deleting
the terminated portion as followssgecify the
terminated paiion clearly as to—

(i) Item numbers,

(i) Descriptions,

(iif) Quantity terminated,

(iv) Unit and total price of terminated
items, and

(v) Any other explanation necesgar
to avoid unceainty or misunderstandifg

(2) The fee stated in the contract is
decreased by $ , from $ to $
[Insett, if appopriate, “(3) The estimated cost
of the contract is decreased by $ , from
$ to $ .

(c) The Contractds allowable costs and
earned fee, if anyfor the terminated portion of
the contract will continue to be reimbursed on SF
1034, Publicvoucher for Purchase and Services
OtherThan Personal, under the applicable provi
sions of the contract and Part 31 of the Federal
Acquisition Regulation.

(End of agreement)

49.603-6 No-cost settlement agegement—complete
termination.

[Insett the following in Block 14 of SF 30 if a
no-cost settlement agement, under a complete
termination, is to be executégd.

(a) This supplemental agreemenindett
“modifies the contract to reflect a no-cost-set
tlement agreement with respect to the Notice of

Termination dated or, if not peviously
terminated, “terminates the contract in its
entirety”].

(b) The parties agree as follows:

The Contractor unconditionally waives
any chages against the Government because
of the termination of the contract and, except
as set forth beloweleases it from all obliga
tions under the contract or due to its
termination. The Government agrees that all
obligations under the contract are concluded,
except as follows: List reserved or excepted
rights and liabilities. See 49.109-2 and
49.603-1(b)(7)

(End of agreement)

49.603-7 No-cost settlement ageement—patial
termination.

[Insett the following in Block 14 of SF 30 if a
no-cost settlement aggment, under ptal
termination, is to executdd.

(a) This supplemental agreement modifies
the contract to reflect a no-cost settlement
agreement with respect to the Notice of
Termination dated

(b) The parties agree as follows:

(1) The terminated portion of the con
tract is as follows: $pecify—

(i) item numbers,

(i) descriptions,

(iif) quantity terminated,

(iv) unit and total price of terminated
items, and

(v) any other explanation necesgdo
avoid uncetainty or misunderstanding.]

(2) The Contractor unconditionally
waives any chges against the Government
arising under the terminated portion of the-con
tract or by reason of its termination, including,
without limitation, all obligations of the
Government to make further payments or to
carry out any further undertakings under the
terminated portion of the contracthe
Government acknowledges that the Contractor
has no obligation to perform further work or
services or to make further deliveries under the
terminated portion of the contradilothing in
this paragraph &cts any other covenants,
terms, or conditions of the contradtinder the
terminated portion of the contract, the following
rights and liabilities of the parties are reserved:
[List resered or excepted rights and liabilities.
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See 49.109-2 and 49.603-1(b)(7).]

(End of agreement)

49.603-8 Fixed-price contracts—settlements with
subcontractors only

[Insett the following in Block 14 of SF 30 for
settlements of fixed-price contracts covering
only settlements with subcontractérs.

(a) This agreement settles that portion of the
settlement proposal of the contractor that is
based upon termination of the following sub
contracts entered into in performing this
contract: [nsett a list of the terminated sub
contracts included in this settlement.]

(b) The parties agree to the following:

(1) The Contractor certifies that each
immediate subcontractovhose settlement pro
posal is included in the proposal settled by the
agreement, has furnished the Contractor a cer
tificate stating—

(i) That all subcontract termination
inventory (including scrap) has been retained or
acquired by the subcontracteold to third par
ties, returned to suppliers, delivered to or stored
for the Government, or otherwise properly
accounted fqrand that all proceeds and retention
credits were used in arriving at the settlement of
the subcontract, and

(i) That the subcontractor has
received a similar certificate from each immedi
ate subcontractor whose proposal was included
in its proposal.

(2) The Contractor certifies that all items
of termination inventorythe costs of which
were used in arriving at the amount of this set
tlement or the settlement of any subcontract
settlement proposal included in this settle
ment,—

(i) Are properly allocable to the termi
nated portion of the contract,

(i) Do not exceed the reasonable guan
titative requirements of the terminated portion of
the contract, and

(i) Do not include any items reason
ably usable without loss to the Contractor on its
other work. The Contractor further certifies
that the Contracting @€er has been informed
of any substantial change in the status of the
items between the dates of the termination
inventory schedules and the date of this agree
ment.

(3) The Contractor transfers, conveys,
and assigns to the Government all the right,
title, and interest, if anyhat the Contractor has
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received or is entitled to receive, in and to-sub
contract termination inventory not otherwise
properly accounted for

(4) The Contractor shall, within 10 days
after receipt of the payment specified in this
agreement, pay to each of its immediate subcon
tractors (or their respective assignees) the
amounts to which they are entitled, after deduct
ing any prior payments and, if the Contractor so
elects, any amounts due and payable to the
Contractor by those subcontractors.

(5) The Government agrees to pay the
Contractor or its assignee, upon presentation of a
proper invoice or voucher$  [nset net
amount of settlemdntwhich, together with the
amount of $__ previously paid the Contractor
as partial, progress, or advance payments, eonsti
tutes payment in full and complete settlement,
except as provided in subparagraph (b)(6) of this
section, of the amount due the Contractor for that
portion of its settlement proposal that is based
upon termination of the subcontracts listed above.

(6) Regardless of any other provision of
this agreement, the following rights and liabili
ties of the parties under the contract are
reserved: l[ist reserved or excepted rights and
liabilities. See 49.109-2 and 49.603-1(b){7)

(End of agreement)

49.603-9 Settlement of eservations.

[Insett the following in Block 14 of SF 30 for
settlement ofesewrations.]

(a) SupplementalAgreement No. ,
dated , was executed to reflect the settle
ment of the termination of this contradthe
supplemental agreement excepted from the set
tlement certain items described in the
agreement including the items described in
paragraph (b) of this sectiohis supplemen
tal agreement settles those items listed in
paragraph (b) of this section.

(b) The parties agree to the following:

(1) The Government agrees to pay the
contractor $ for the following reserved or
excepted items:*Lfist items}

(2) The Contractor releases and forever
dischages the Government from all liability
and from all existing and future claims and
demands that it may have under this contract,
insofar as it pertains to the contract, for the
items described in subparagraph (1) of this sec
tion.*

*When payment is due the Governmeetgerse
the wods “Government” and “contractor” in
subparagraphs (b)(1) and (b)(2)
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(End of agreement)

49.604 Release of excess funds undeterminated
contracts.

The following format shall be used to recommend the
release of excess funds under terminated contracts, except [‘1

the contracting dice retains responsibility for settlement of
the termination:

From: Termination Contracting G€er

[address]
To: Contracting dfce [address]
Suex. Terminated Contract No with
[Contractor]
Refs:
(a) [Cite termination notice and effective
date.]
(b) [Cite prior letters eleasing excess
funds, if any

1. Referenced termination notice,

[insett “completely” or “partially”] terminated
contract .

2. Based on the best information avail
able, it is estimated that the gross settlement
cost will be $ The amount available for
release as excess to the contract is $Any.
payments previously made to the Contractor for
terminated items have been considered in arriv
ing at the above amounts.

[If prior letters ecommendingetease of excess
funds ae cited, use the following as paragraph 2:

The estimated settlement costs previously
reported by reference (b) in the amount of
$ are revisedOn the best evidence now
available, it is estimated that the settlement
costs will be $__The additional amount avalil
able for release is $ ]

3. The related appropriations and amounts
involved are:

APPROPRIAIONS ALLOCATED AMOUNTS

Copies to:

Paying Ofice

Accounting and Finance @de
Other

49.605 Request to settle subcontractorsettlement
proposals.

Contractors requesting authority to settle subcontractor

settlement proposals shall furnish applicable information

from the list below and any additional information requir
by the contracting diter:

(a) Name of contractor and address of principétef

(b) Name and location of divisions of the applican
plant for which authorization is requested.

(c) An explanation of the necessity and justification 1
e authorization requested.

(d) A full description of the applicargt’olganization for
handling terminations, including the names of thecials
in chage of processing and settling proposals.

(e) The number and dollar amount (estimated if nec
sary) of uncompleted contracts with Government agen
and the percentage applicable to each agency

() The number and dollar amount (estimated if nec
sary) of uncompleted subcontracts under Governn
contracts and the percentage applicable to each agenc

(g) The extent of the applicastexperience in termina
tion matters, including the handling of proposals
subcontractors.

(h) The approximate amount and general nature ef
minations of the applicant currently in process.

(i) A statement that no other application has been
for any division of the applicast’ plant covered by the
application orif one has been made, a full statement of
facts.

() The limit of authorization requested.

49.606 Granting subcontract settlement authorization.
Contracting dicers shall use the following format whe
granting subcontract settlement authorization:

LETTER OF AUTHORIZATION

(a) Your request of (date) is approved,
and you are authorized, subject to the limita
tions of subsection 49.168 and those stated
below to settle, without further approval of the
Government, all subcontracts and purchase
orders terminated by you as a result of a
Government contract being terminated or mod
ified—

(1) For
Government or

(2) Under any other circumstances that
may require the Government to bear the cost of
their settlement.

(b) This authorization does not extend to the
disposition of Government-furnished material
or articles completed but undelivered under the
subcontract or purchase ordaes these require
screening and approval of disposal actions by
the Government, except that allocable eom
pleted articles may be disposed of without
Government approval or screening if the total
amount (at subcontract price) when added to the
amount of settlement (as computed below) does

the convenience of the
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not exceed $ insett limit of authorization
being grantefl

(c) This authorization is subject to the fol
lowing conditions and requirements:

(1) The amount of the subcontract termi
nation settlement does not exceed $ _insejt
limit of authorization being grant¢dcomputed
as follows:

(i) Do not deduct advance or partial
payments or credits for retention or other-dis
posal of termination inventory allocated to the
settlement proposal.

(i) Deduct amounts payable for com
pleted articles or work at the contract price or
for the settlement of termination proposals of
subcontractors (except those settlements that
have not been approved by the Government).

(2) Any termination inventory involved
has been disposed of under subsection
49.1084, except that screening and
Government approval of scrap and salvage
determinations are not required.

(3) The Contracting Gicer may incor
porate into each Notice dermination specific
instructions about the disposition of specific
items of termination inventory or the
Contracting Oficer may at any time before
final settlement, issue specific instructions.

of $ insett limit of authorization
granted or less may be made with a single sub
contractor Settlement proposals that would
normally be included in a single proposaly,
those based on a series of separate orders for the
same item under one contract, should be- con
solidated whenever possible and shall not be
divided to bring them within the authorization.

(6) This authorization does not apply if a
subcontractor or supplier isfiited with you.

For this purpose, you should consider a-con
tractor to be diliated with you if you are under
common control or if there is any common
interest between you by reason of stock owner
ship, or otherwise, that is digient to create a
reasonable doubt that the gaining between
you is completely at arm’length.

(7) A representative of this fide will,
from time to time, review the methods used in
negotiating settlements with your subcontrac
tors and will make a selective examination of
the settlements made by yoli. the review
indicates that you are not adequately protecting
the Governmend' interest, this delegation will
be revoked.

(End of letter)

These instructions will not fgct any disposal
action taken by you or your subcontractors
before their receipt.

(4) The settlements made by you with
your subcontractors and suppliers under this
authorization, including sales, retention, or
other dispositions of property involved in mak
ing these settlements, are reimbursable under
Part 49 and th&@ermination clause of the con
tract, and do not require approval of the
Contracting Oficer.

(5) Any number of separate settlements

49.607 Delinquency notices.

The formats of the delinquency notices in this section
may be used to satisfy the requirements of 49.402H3.
notices will be sent with proof of delivery requestéfiee
Subpart 42.13 for stop-work orders.)

(a) Cure notice.If a contract is to be terminated for
default before the delivery date, a “Cure Notice” is required
by the Default clauseBefore using this notice, it must be
ascertained that an amount of time equal to or greater than
the period of “cure” remains in the contract delivery sehed
ule or any extension to itf the time remaining in the
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