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FAC 97-11 SUMVARY of | TEMS

Federal Acquisition Grcular (FAC 97-11 anends the Federa
Acqui sition Regul ation (FAR) as specified bel ow

Item | —Revi ew of FAR Representations (FAR Case 96-013)

This final rule anends FAR parts 1, 4, 12, 14, 26, 27, 32,
41, and 52 to reduce certain contractual requirenents for
representations or other affirmations that place an unnecessary
burden on offerors or contractors.

Repl acement pages: 1-5 and 1-6; 4-5 and 4-6; 12-7 and 12-8
14-3 and 14-4; 14-17 and 14-18; 26-1 and 26-2; 27-19 thru 27-22;
27-29 and 27-30; 32-37 and 32-38; 41-3 and 41-4; 52-1 and 52-2;
52-19 thru 52-22; 52-37 thru 52-40; 52-47 thru 52-52; 52-95 and
52-96; 52-104.1 and 52-104.2; 52-147 and 52-148; 52-167 and 52-168;
52-175 thru 52-178; 52-199 thru 52-208; 52-250.1; Matrix 3 and
Matrix 4; and Matrix 9 and Matrix 10.

ltem Il —Very Small Business Concerns (FAR Case 98-013)

This interimrul e amends FAR Parts 5, 8, 12, 19, and 52 to
i mpl ement the Smal | Business Administration’s Very Small Business
Pilot Program (13 CFR parts 121 and 125). The rule provides for
the set-aside of certain acquisitions between $2,500 and $50, 000
for very small business (VSB) concerns. The pilot VSB programis
limted to buying activities and VSBs | ocated in 10 geographic
regions specified by the Small Business Admnistration and will run
t hr ough Sept enber 30, 2000.

Repl acement pages: Structure iii and iv; 5-7 and 5-8; 8-3 and
8-4; 12-5 and 12-6; 19-1 thru 19-6; 19-35 and 19-36; 19-53 thru
19-54.2; 52-43 thru 52-44.2; 52-97 thru 52-100.1; and Matrix 17
thru Matrix 20.

[tem Il —Variation in Quantity (FAR Case 98-612)

This final rule revises the prescription in 11.703(a) for the
clause at 52.211-16, Variation in Quantity, to require use of the
clause only in solicitations and contracts where a variation in
quantity is authorized. This change nakes the cl ause prescription
consistent with [anguage in FAR 11.701(a).

Repl acement pages: 11-9; and 52-33 and 52- 34.
Item | V—El ectroni ¢ Funds Transfer (FAR Case 91-118)

This final rule anends FAR Parts 13, 16, 32, and 52 to address
the use of electronic funds transfer (EFT) for Federal contract
paynents, and to facilitate inplenentation of Public Law 104-134
whi ch nmandat es paynment by EFT in nost situations. The final rule
mainly differs fromthe interimrule by renoving references to the



“phase one” time period, which ended on January 1, 1999; by

i mpl enenti ng applicabl e provisions of the Departnment of the
Treasury’s final rule at 31 CFR part 208 which addresses the “phase
two” time period beginning January 2, 1999; by addressing the
situation where contractors furnish EFT information by registering
in the Central Contractor Registration database; and by permtting
agencies to collect EFT banking information at various tine periods
ranging fromprior to award (as a condition of award) to after
award (concurrent with the initial invoice).

Repl acement pages: 13-5 thru 13-8; 16-15 and 16-16; 32-1 and
32-2; 32-49 thru 32-52; 52-5 thru 52-8; 52-41 thru 52-44.3; 52-231
thru 52-236.1; and Matrix 37 thru Matrix 38. 1.

Item V—Wai ver of Cost or Pricing Data for Subcontracts
(FAR Case 98-302)

Section 805 of Public Law 105-261 clarifies that waivers of
requi rements for submttal of prinme contractor cost or pricing data
do not automatically waive requirenents for subcontractors to
submt cost or pricing data. Although this is consistent with the
current requirenments of FAR 15.403-1(c)(4), the final rule
clarifies the requirenent to provide rationale supporting any
wai ver of subcontracts.

Repl acement pages: 15-13 and 15-14.

Item VI —Executive Order 12933, Nondi spl acement of
Qualified Workers Under Certain Contracts (FAR Case 94-610)

The interimrule published as Itemlll in FAC 97-01 is
converted to a final rule with mnor changes. The final rule nakes
changes to the definition of “building service contract” at FAR
22.1202, and paragraphs (c) and (j) of the clause at 52.222-50,
Nondi spl acenent of Qualified Wrkers.

Repl acement pages: 22-39 thru 22-42; and 52-127 thru 52-130.
Item VIl —Recruitment Costs Principle (FAR Case 98-001)

This final rule anends FAR 31.205-1, Public relations and
advertising costs, and FAR 31.205-34, Recruitnment costs, to renove
excessive wording and details for streaniining purposes.

Repl acement pages: 31-11 and 31-12; and 31-33 and 31-34.



Item VIII —Compensati on for Senior Executives
(FAR Case 98-301)

This interimrul e anends FAR section 31.205-6(p) to inplenent
Section 804 of the Strom Thurnond National Defense Authorization
Act for Fiscal Year 1999 (Pub. L. 105-261). Section 804 revises
the definition of “senior executive” at 10 U S.C. 2324(1)(5) and at
41 U.S.C 256(m(2) to be “the five nost highly conpensated
enpl oyees i n managenent positions at each honme office and each
segnent of the contractor.” This change applies to costs of
conpensation incurred after January 1, 1999, regardl ess of the date
of contract award.

Repl acement pages: 31-19 thru 31-20. 1.
[tem | X—Techni cal Amendnments

Amrendnent s are being nade at FAR 1.106, 25.402, 52.219-8,
53.228, and 53.301-1418 in order to update references and nake
editorial changes.

Repl acement pages: 1-7 and 1-8; 25-11 and 25-12; 53-7 and 53-8
and 53-137 and 53-138.

Loosel eaf corrections only
PART 8—REQUI RED SOURCES OF SUPPLI ES AND SERVI CES
8.501 [Corrected]

1. Section 8.501 is corrected by revising the definition
“Bureau heliunf to read “Bureau heliumdistributor”.

Repl acement pages: 8-5 and 8-6.
PART 14—SEALED BI DDI NG
14. 405 [Corrected]

2. Section 14.405(d)(2) is corrected by renoving the period at
the end of the sentence and addi ng a sem col on.

Repl acement pages: 14-17 and 14-18.

PART 22—APPLI CATI ON OF LABOR LAWS TO GOVERNMENT
ACQUI SI TI ONS

22.1003-4 [Corrected]

3. Section 22.1003-4 is corrected in paragraph (b)(1) by
renoving the duplicate word “air” at the bottom of page 22-28.

Repl acement pages: 22-27 and 22-28.



22.1202 [Corrected]

4. Section 22.1202 is corrected in paragraph (1) of the
definition “Building service contract” by revising “one tinme” to
read “one-tine”.

Repl acement pages: 22-41 and 22-42
PART 31—CONTRACT COST PRI NCI PLES AND PROCEDURES
31.205-5 [Corrected]

5. The table of contents entry at 31.205-5 is corrected to
read “[ Reserved]”.

Repl acement pages: 31-1 and 31-2.
FAC 97-10 Filing Instruction |[Corrected]

6. The instruction to renove page 31-18.1 was omtted in the
filing instructions for FAC 97-10 and, thereby, added in this FAC
97-11.

Repl acement pages: None
PART 52—SOLI CI TATI ON PROVI SI ONS AND CONTRACT CLAUSES
52.247-37 [Corrected]

7. The entry for 52.247-37, which was inadvertently renoved,
I s added at the bottom of page 52-6.

Repl acement pages: 52-5 and 52-6.
52.246-10 [ Corrected]

8. Section 52.246-10(c) is corrected to add text which was
i nadvertently omtted at the bottom of page 52.302.

Repl acement pages: 52-301 and 52-302.



FAC 97-11 FILING | NSTRUCTI ONS

NoTE: The foll owi ng pages refl ect

interimrul es and

techni cal amendnments and are effective on

March 4, 1999.

Renove Pages

Structure
(pp iii and iv)

1-7 and 1-8
5-7 and 5-8

8-3 and 8-4
8-5 and 8-6

12-5 and 12-6

19-1 thru 19-6
19-35 and 19- 36
19-53 and 19-54

22-27 and 22-28
25-11 and 25-12

31-1 and 31-2

31-18.1 (Correction to FAC 97-10
filing instructions)

31-19 thru 31-20.1

52-1 and 52-2
52-5 and 52-6
52-43 thru 52-44.2
52-97 thru 52-100
52-301 and 52-302

Matrix 17 thru 20

53-7 and 53-8

53-137 and 53-138

SF 1418 (behind “Formns for
Repro” tab)

| nsert Pages

Structure

(pp i1i and iv)
1-7 and 1-8
5-7 and 5-8
8-3 and 8-4
8-5 and 8-6
12-5 and 12-6
19-1 thru 19-6
19-35 and 19-36
19-53 thru 19-54.2
22-27 and 22-28
25-11 and 25-12

31-1 and 31-2
None

31-19 thru 31-20.1

52-1 and 52-2

52-5 and 52-6

52-43 thru 52-44.2
52-97 thru 52-100.1
52-301 and 52-302

Matrix 17 thru 20

53-7 and 53-8

53-137 and 53-138

SF 1418 (behind “Forns
for Repro” tab)
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FAC 97-03 FEBRUARY 9, 1998

STRUCTURE
123 Solicitation Provisions and Contract Clauses for the Acquisition of Commercia Items

124 Unique Requirements Regarding Terms and Conditions for Commercial Items

125 Applicability of Certain Laws to the Acquisition of Commercial ltems

12.6 Streamlined Procedures for Evaluation and Solicitation for Commercial Items

SuBcHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 13—SIMPLIFIED ACQUISITION PROCEDURES

131 Procedures

13.2 Actions At or Below the Micro-Purchase Threshold
133 Simplified Acquisition Methods

134 Fast Payment Procedure

135 Test Program for Certain Commercial Items

PaRT 14—SeALED BIDDING

141 Use of Sealed Bidding

14.2 Solicitation of Bids

14.3 Submission of Bids

14.4 Opening of Bids and Award of Contract

145 Two-Step Sealed Bidding

PART 15—CONTRACTING BY NEGOTIATION

151 Source Selection Processes and Techniques

15.2 Solicitation and Receipt of Proposals and Information
15.3 Source Selection

154 Contract Pricing

155 Preaward, Award, and Postaward Notifications, Protests, and Mistakes
15.6 Unsolicited Proposals

PART 16—TYPES OF CONTRACTS

16.1 Selecting Contract Types

16.2 Fixed-Price Contracts

16.3 Cost-Reimbursement Contracts

16.4 Incentive Contracts

16.5 Indefinite-Delivery Contracts

16.6 Time-and-Materials, Labor-Hour, and Letter Contracts
16.7 Agreements

PART 17—SPECIAL CONTRACTING METHODS

17.1 Multiyear Contracting

17.2 Options

17.3 [Reserved]

174 Leader Company Contracting

175 Interagency Acquisitions Under the Economy Act
17.6 Management and Operating Contracts

PART 18 [RESERVED]
SUBCHAPTER D—SocIoECONOMIC PROGRAMS
PART 19—SMALL BUSINESS PROGRAMS

19.1 Size Standards
19.2 Policies
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19.3 Determination of Status as a Small Business, HUBZone Small Business, or
Small Disadvantaged Business Concern
194 Cooperation with the Small Business Administration
195 Set-Asides for Small Business
19.6 Certificates of Competency and Determinations of Responsibility
19.7 The Small Business Subcontracting Program
19.8 Contracting with the Small Business Administration (The 8(a) Program)
| 19.9 Very Small Business Pilot Program
19.10 Small Business Competitiveness Demonstration Program
19.11 Price Evaluation Adjustment for Small Disadvantaged Business Concerns
19.12 Small Disadvantaged Business Participation Program
19.13 Historically Underutilized Business Zone (HUBZone) Program

PARTS 20—21 [RESERVED]

PART 22—APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS

22.1 Basic Labor Policies

22.2 Convict Labor

22.3 Contract Work Hours and Safety Standards Act

224 Labor Standards for Contracts Involving Construction
225 [Reserved]

22.6 Walsh-Healey Public Contracts Act

22.7 [Reserved]

228 Equal Employment Opportunity

22.9 Nondiscrimination Because of Age

22.10 Service Contract Act of 1965, as Amended

22.11 Professional Employee Compensation

22.12 Nondisplacement of Qualified Workers Under Certain Contracts
2213 Disabled Veterans and Veterans of the Vietnam Era
2214 Employment of Workers with Disabilities

PART 23—ENVIRONMENT, CONSERVATION, OCCUPATIONAL SAFETY, AND DRUG-FREE WORKPLACE
231 Pollution Control and Clean Air and Water

23.2 Energy Conservation

233 Hazardous Material Identification and Material Safety Data

234 Use of Recovered Materias

235 Drug-Free Workplace

236 Notice of Radioactive Material

23.7 Contracting for Environmentally Preferable and Energy-Efficient Products and Services
238 Ozone-Depleting Substances

23.9 Toxic Chemical Release Reporting

23.10 Federal Compliance with Right-to-Know Laws and Pollution Prevention Requirements

PART 24—PROTECTION OF PRIVACY AND FREEDOM OF INFORMATION
24.1 Protection of Individual Privacy
24.2 Freedom of Information Act

PART 25—FOREIGN ACQUISITION
25.1 Buy American Act—Supplies
252 Buy American Act—Construction Materials
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PART 1—FEDERALACQUISITION REGULATIONS SYSTEM 1.201-1
FAR segment OMB Control Number FAR segment OMB Control Number
52.247-53 9000-0055 SF 1438 9000-0012
52.247-57 9000-0061 SF 1439 9000-0012
52.247-63 9000-0054 SF 1440 9000-0012
52.247-64 9000-0054 SF 1443 9000-0010
52.248-1 9000-0027 SF 1444 9000-0089
52.248-2 9000-0027 SF 1445 9000-0089
52.248-3 9000-0027 SF 1446 9000-0089
52.249-2 9000-0028 SF 1449 9000-0136
52.249-3 9000-0028 OF 312 9000-0150
52.249-5 9000-0028
52.249-6 9000-0028 1.107 Certifications.

52.249-11 9000-0028 In accordance with Section 29 of the Office of Federal
52.250-1 9000-0029 Procurement Policy Act (41 U.S.C. 425), as amended by
53.236-1(3) 9000-0037 Section 4301 of the Clinger-Cohen Act of 1996 (Public
SF24 9000-0045 Law 104-106), a new requirement for a certification by a
SF 25 9000-0045 contractor or offeror may not be included in this chapter
SF 25-A 9000-0045 unless—

SF28 9000-0001 (a) The certification requirement is specifically
SF34 9000-0045 imposed by statute; or

SF35 9000-0045 (b) Written justification for such certification is pro-
SF129 9000-0002 vided to the Administrator for Federal Procurement Policy
SF254 9000-0004 by the Federal Acquisition Regulatory Council, and the
i ggg 88888822 Administrator approves in writing the inclusion of such
SF 274 9000:0045 certification requirement.

;E gi 3888:8832 Subpart 1.2—Administration

i 5283 gggggg(l)z 1.201 Maintenance of the FAR.

> o o o0t Trewowwis
SF 1406 9000-0011 (a) Subject to the authorities discussed in 1.102, revi-
SF 1407 9000-0011 sions to the FAR will be prepared and issued through the
SF 1408 9000-0011 coordinated action of two councils, the Defense
SF 1413 9000-0014 Acquisition Regulations Council (DAR Council) and the
SF 1416 9000-0045 Civilian Agency Acquisition Council (CAA Council).
SF 1417 9000-0037 Members of these councils shall—

SF 1418 9000-0045 (1) Represent their agencies on afull-time basis;
SF 1423 9000-0015 (2) Beselected for their superior qualificationsin
SF 1424 9000-0015 terms of acquisition experience and demonstrated profes-
SF 1426 9000-0015 sional expertise; and

SF 1427 9000-0015 (3) Befunded by their respective agencies.

SF 1428 9000-0015 (b) The chairperson of the CAA Council shall be the
SF 1429 9000-0015 representative of the Administrator of General Services.
SF 1430 9000-0015 The other members of this council shall be one each rep-
SF 1431 9000-0015 resentative from the—

SF 1432 9000-0015 (1) Departments of Agriculture, Commerce, Energy,
SF 1433 9000-0015 Health and Human Services, Interior, Labor, State,
SF 1434 9000-0015 Transportation, and Treasury; and

SF 1435 9000-0012 (2) Environmental Protection Agency, Socia
SF 1436 9000-0012 Security Administration, Small Business Administration,
SF 1437 9000-0012 and Department of Veterans Affairs.
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(c) The Director of the DAR Council shall be the rep-
resentative of the Secretary of Defense. The operation of
the DAR Council will be as prescribed by the Secretary of
Defense. Membership shall include representatives of the
military Departments, the Defense Logistics Agency, and
the National Aeronautics and Space Administration.

(d) Responsibility for processing revisions to the FAR
is apportioned by the two councils so that each council has
cognizance over specified parts or subparts.

(e) Each council shall be responsible for—

(1) Agreeing on all revisions with the other council;

(2) Submitting to the FAR Secretariat (see 1.201-2)
the information required under paragraphs 1.501-2(b) and
(e) for publication in the Federal Register of a notice
soliciting comments on a proposed revision to the FAR;

(3) Considering all comments received in responseto
notice of proposed revisions;

(4) Arranging for public meetings;

(5) Preparing any final revision in the appropriate
FAR format and language; and

(6) Submitting any final revision to the FAR
Secretariat for publication in the Federal Register and print-
ing for distribution.

1.201-2 FAR Secretariat.

(@) The General Services Administration is responsible
for establishing and operating the FAR Secretariat to print,
publish, and distribute the FAR through the Code of Federal
Regulations system (including a loose-leaf edition with
periodic updates).

(b) Additionally, the FAR Secretariat shall provide the
two councils with centralized services for—

(1) Keeping a synopsis of current FAR cases and
their status;

(2) Maintaining official files;

(3) Assisting parties interested in reviewing the files
on completed cases; and

(4) Performing miscellaneous administrative tasks
pertaining to the maintenance of the FAR.

1.202 Agency compliance with the FAR.

Agency compliance with the FAR (see 1.304) is the
responsibility of the Secretary of Defense (for the military
departments and defense agencies), the Administrator of
General Services (for civilian agencies other than NASA),
and the Administrator of NASA (for NASAactivities).

Subpart 1.3—Agency Acquisition
Regulations

1.301 Poalicy.

(8)(1) Subject to the authoritiesin paragraph (c) of this
section and other statutory authority, an agency head may

1-8 (FAC97-11)

issue or authorize the issuance of agency acquisition regu-
lations that implement or supplement the FAR and
incorporate, together with the FAR, agency policies, pro-
cedures, contract clauses, solicitation provisions, and
forms that govern the contracting process or otherwise
control the relationship between the agency, including any
of its suborganizations, and contractors or prospective
contractors.

(2) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of internal agency guidance at
any organizational level (e.g., designations and del egations of
authority, assignments of responsibilities, work-flow proce-
dures, and internal reporting requirements).

(b) Agency heads shall establish procedures to ensure that
agency acquisition regulations are published for comment in
the Federal Register in conformance with the proceduresin
Subpart 1.5 and as required by section 22 of the Office of
Federal Procurement Policy Act, as amended (41 U.S.C.
418b), and other applicable statutes, when they have a signif-
icant effect beyond the internal operating procedures of the
agency or have asignificant cost or administrative impact on
contractors or offerors. However, publication isnot required
for issuances that merely implement or supplement higher
level issuances that have previously undergone the public
comment process, unless such implementation or supplemen-
tation results in an additional significant cost or
administrative impact on contractors or offerors or effect
beyond the internal operating procedures of the issuing orga
nization. Issuances under 1.301(a)(2) need not be publicized
for public comment.

(c) When adopting acquisition regulations, agencies
shall ensure that they comply with the Paperwork
Reduction Act (44 U.S.C. 3501, et seq.) asimplemented in
5 CFR 1320 (see 1.106) and the Regulatory Flexibility Act
(5 U.S.C. 601, et seq.). Normally, when alaw requires
publication of a proposed regulation, the Regulatory
Flexibility Act applies and agencies must prepare written
analyses, or certifications as provided in the law.

(d) Agency acquisition regulations implementing or
supplementing the FAR are, for—

(1) The military departments and defense agencies,
issued subject to the authority of the Secretary of Defense;

(2) NASA activities, issued subject to the authori-
ties of the Administrator of NASA; and

(3) The civilian agencies other than NASA, issued
by the heads of those agencies subject to the overal
authority of the Administrator of General Services or inde-
pendent authority the agency may have.

1.302 Limitations.
Agency acquisition regulations shall be limited to—
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PART 5—PUBLICIZING CONTRACT ACTIONS

5.207

(5) Nonapplicable format items. When aformat item
is not applicable, type the item number, a period, two blank
spaces, and “NA” (e.g., 10. N/A!).

(6) Thefollowing isasample CBD synopsis:

1P

2.0925!!

3.85!!

4. GPO123456!!

5. 19111-5096!!

6. 95!!

7. Defense Industrial Supply Center, 700 Robbins Ave,,
Philadelphia, PA 19111-5096!!

8. 95—Steel Plate!!

9. DLA500-86-B-0090!!

10. 111585!!

11. Contact Mary Drake, 215/697-XXXX/Contracting
Officer, Larry Bird,215/697-X XX X!!

12. N/A!

13. N/A!

14. N/A!

15. N/A!

16. N/A!

17. NSN9515-00-237-5342, Spec Mil-S-226988, 0.1875
inch thick, 96 inch width. 240 inch length. Carbon steel,
45,000 Ibs. Delivery to NSY Philadelphia, PA, and NSC
Norfolk, VA. Delivery by 1 Oct 86. When calling, be pre-
pared to state name, address, and solicitation number. See
note 9. All responsible sources may submit an offer which
will be considered. *****

(c) General format for Item 17, “Description.” (1)
Prepare a clear and concise description of the supplies or
services that is not unnecessarily restrictive of competition
and will alow a prospective offeror to make an informed
business judgment as to whether a copy of the solicitation
should be requested.

(2) Do notinclude In Item 17 the CBD supply or ser-
vice classification code from Item 6.

(i) National Stock Number (NSN) if assigned.

(it) Specification and whether an offeror, its prod-
uct, or service must meet a qudification requirement in
order to be eligible for award, and identification of the
office from which additional information about the qualifi-
cation reguirement may be obtained (see Subpart 9.2).

(i) Manufacturer, including part number, drawing
number, etc.

(iv) Size, dimensions, or other form, fit or func-
tional description.

(v) Predominant material of manufacture.

(vi) Quantity, including any options for additional
quantities.

(vii) Unit of issue.

(viii) Destination information.

(ix) Délivery schedule.

(x) Duration of the contract period.

(xi) For a proposed contract action in an amount
estimated to be greater than $25,000 but not greater than the
simplified acquisition threshold, enter (A) a description of
the procedures to be used in awarding the contract (e.g.,
request for oral or written quotation or solicitation), and (B)
the anticipated award date.

(xii) For Architect-Engineer projects and other
projects for which the supply or service codes are insuffi-
cient, provide brief details with respect to: location, scope
of services required, cost range and limitations, type of con-
tract, estimated starting and completion dates, and any
significant evaluation factors.

(xiii) Numbered notes (see 5.207(€)), including
instructions for set-asides for small businesses.

(xiv) In the case of noncompetitive contract
actions (including those that do not exceed the simplified
acquisition threshold), identify the intended source (see
5.207(e)(3)) and insert a statement of the reason justifying
the lack of competition.

(xv) Insert astatement that al responsible sources
may submit abid, proposal, or quotation which shall be con-
sidered by the agency.

(xvi) If the contracting office will accept requests for
solicitations through alternate means (e.g., facsimile machine,
Telex), provide the machine number and routing instructions.

(xvii) If the solicitation will be made available to
interested parties through electronic data interchange, pro-
vide any information necessary to obtain and respond to the
solicitation electronically.

(xviii) In the case of a very small business set-
aside, identify the Designated Region (see subpart 19.9).

(d) Set-asides. When the proposed acquisition provides
for a total, partial, or very small business set-aside, or a
HUBZone small business set-aside, the appropriate CBD
Numbered Note will be cited.

(e) Numbered Notes. (1) Numbered Notes are footnotes.
The purpose of the Numbered Notes is to conserve space
and simplify the identification of repetitive notices. An
explanation of the Numbered Notes appears each week in
the Monday edition of the CBD. If the Monday edition of
the CBD is not printed because of a holiday, an explanation
of the Numbered Notes will appear in the next day's issue.
When one or more of the Notes applies to a synopsis, con-
tracting officers should reference the note at the end of Item
17 of the synopsis, eg., “See Note(s)

Requests to add or change Notes will be submitted through
channels for approval by the DAR Council and the CAA
Council. The Councils will review the Numbered Notes
periodically and, as appropriate, after consultation with the
initiating agency, advise the Department of Commerce to
delete or modify outdated or unused notes from the CBD.
Contracting officers shall also include the substance of

5-7
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Numbered Notes whenever a proposed contract is publi-
cized by means other than the CBD (see 5.101).

(2) If the acquisition is subject to the requirements of
the Trade Agreements Act of 1979 (see Part 25), Numbered
Note 12 shall be referenced in the synopsis.

(3) Except for proposed contract actions equal to or
less than the simplified acquisition threshold or acquisitions
of commercia items, the synopsis shall refer to Numbered
Note 22 for noncompetitive proposed contract actions. If it
is anticipated that award will be made via a delivery order
to an existing basic ordering agreement, the synopsis shall
S0 state.

(4) If, under the proposed acquisition, the
Government does not intend to acquire a commercial item
using Part 12, the synopsis shall refer to Numbered Note 26.

(f) Information not covered by Numbered Notes. To aert
prospective contractors to information not covered by
Numbered Notes, contracting officers should identify the
following unusual circumstances in the synopsis:

(1) “Availability of specifications, plans, drawings, or
other technical data. It is impracticable to distribute the
applicable [insert ‘specifications,’‘plans,’
‘drawings,’ or other appropriate words] with the solicita-
tion. These contract documents may be examined or
obtained at

(2) “Availahility of background research report. This
contract for basic research is a continuation of an effort con-
ducted for the past [insert
period]. A research report containing findings to date is not
available to the Government.”

(3) “Production requirements. The production of the
supplies listed requires a substantial initial investment or an
extended period of preparation for manufacture.”

(4) “Place of performance unknown. This contract is
subject to the Service Contract Act and the place of perfor-
mance is unknown. Wage determinations have been
requested for [insert localities]. The
contracting officer will request wage determinations for
additional localities if asked to do so in writing by

[insert time and date].”

(g) Codes to be used in synopses to identify services or
supplies. (1) Contracting officers shall use one of the fol-
lowing classification codes when the contemplated contract
action is for services or when the overal acquisition can
best be described as services based upon value:

CopE DESCRIPTION
A Research and devel opment.
B Specia studies and analysis—not R&D.
C Architect and engineering services.
D Information technology services, including

telecommunications services.
Purchase of structures and facilities.
Natural resources and conservation services.
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mm

CobE DESCRIPTION
G Social services.
H Quiality control, testing, and inspection services.
J Maintenance, repair, and rebuilding of
equipment.
K Modification of equipment.
L Technical representative services.
M Operation of Government-owned facilities.
N Installation of equipment.
P Salvage services.
Q Medical services.
R Professional, administrative, and management

support services.

Utilities and housekeeping services.
Photographic, mapping, printing, and
publication services.

Education and training services.
Transportation, travel, and relocation services.
Lease or rental of equipment.

Lease or rental of facilities.

Construction of structures and facilities.
Maintenance, repair, and alteration of real

property.

(2) Contracting officers shall use one of the follow-
ing classification codes when the contemplated contract
action is for supplies or when the overall acquisition can
best be described as supplies based upon value:

W0

N<Xs<cC

10 Weapons.

11 Nuclear ordnance.

12 Fire control equipment.

13 Ammunition and explosives.

14 Guided missiles.

15 Aircraft and airframe structural components.

16 Aircraft components and accessories.

17 Aircraft launching, landing, and ground
handling equipment.

18 Space vehicles.

19 Ships, small craft, pontoons, and floating docks.

20 Ship and marine equipment.

22 Railway equipment.

23 Ground effect vehicles, motor vehicles, trailers,
and cycles.

24 Tractors.

25 Vehicular equipment components.

26 Tires and tubes.

28 Engines, turbines, and components.

29 Engine accessories.

30 Mechanical power transmission equipment.

31 Bearings.

32 Woodworking machinery and equipment.

34 Metalworking machinery.

35 Service and trade equipment.

36 Special industry machinery.
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Indefinite delivery contracts (including requirements con-
tracts) are established with commercial firms to provide
supplies and services at stated prices for given periods of
time. Similar systems of schedule-type contracting are used
for military items managed by the Department of Defense.
These systems are not included in the Federal Supply
Schedule program covered by this subpart.

(b) The GSA schedule contracting office issues publica-
tions, entitled Federal Supply Schedules, containing the
information necessary for placing delivery orders with
schedule contractors. Ordering officesissue delivery orders
directly to the schedule contractors for the required supplies
and services. Ordering offices may request copies of sched-
ules by completing GSA Form 457, FSS Publications
Mailing List Application, and mailing it to the—

GSACentralized Mailing List Service (7TCAFL)
PO. Box 6477
Fort Worth, TX 76115.

Copies of GSA Form 457 also may be obtained from this
address.

(c) GSAoffers an on-line shopping service called “GSA
Advantage!” that enables ordering offices to search product
specific information (i.e., national stock number, part num-
ber, common name), review delivery options, place orders
directly with contractors (or ask GSAto place orders on the
agency’s behalf), and pay contractors for orders using the
Governmentwide commercial purchase card (or pay GSA).
Ordering offices may access the “GSA Advantage!” shop-
ping service by connecting to the Internet and using a web
browser to connect to the Acquisition Reform Network
(http://www.arnet.gov) or the GSA, Federal Supply Service
(FSS) Home Page (http://www.fss.gsa.gov). For more
information or assistance, contact GSA at Internet e-mail
address: gsa.advantage@gsa.gov.

8.402 Applicability.

Procedures in this subpart apply to Federal Supply
Schedule contracts. Occasionally, special ordering proce-
dures may be established. In such cases the procedures will
be outlined in the “Federal Supply Schedules.”

8.403 [Reserved]

8.404 Using schedules.

(a) General. When agency requirements are to be satis-
fied through the use of Federal Supply Schedules as set
forth in this subpart, the simplified acquisition procedures
of Part 13 and the small business provisions of Part 19 do
not apply, except for the provision a 13.303-2(c)(3).
Orders placed pursuant to a Multiple Award Schedule
(MAYS), using the proceduresin this subpart, are considered
to be issued pursuant to full and open competition (see

6.102(d)(3)). Therefore, when placing orders under Federal
Supply Schedules, ordering offices need not seek further
competition, synopsize the requirement, make a separate
determination of fair and reasonable pricing, or consider
small business programs. GSA has aready determined the
prices of items under schedule contracts to be fair and rea-
sonable. By placing an order against a schedule using the
procedures in this section, the ordering office has concluded
that the order represents the best value and results in the
lowest overall cost alternative (considering price, special
features, administrative costs, etc) to meet the
Government’ s needs.

(b) Ordering procedures for optional use schedules—(1)
Ordersat or below the micro-purchase threshold. Ordering
offices can place orders at or below the micro-purchase
threshold with any Federal Supply Schedule contractor.

(2) Orders exceeding the micro-purchase threshold
but not exceeding the maximum order threshold. Orders
should be placed with the schedule contractor that can pro-
vide the supply or service that represents the best value.
Before placing an order, ordering offices should consider
reasonably available information about the supply or ser-
vice offered under MAS contracts by using the “GSA
Advantage!” on-line shopping service, or by reviewing the
catalogg/pricelists of at least three schedule contractors and
select the delivery and other options available under the
schedule that meet the agency’ s needs. In selecting the sup-
ply or service representing the best value, the ordering
office may consider—

(i) Specid features of the supply or servicethat are
required in effective program performance and that are not
provided by a comparable supply or service;

(ii) Trade-in considerations;

(iii) Probable life of the item selected as compared
with that of a comparable item;

(iv) Warranty considerations,

(v) Maintenance availability;

(vi) Past performance; and

(vii) Environmental and energy efficiency consid-
erations.

(3) Orders exceeding the maximum order threshold.
Each schedule contract has an established maximum order
threshold. This threshold representsthe point whereit is
advantageous for the ordering office to seek a price reduction.
In addition to following the procedures in paragraph (b)(2) of
this section and before placing an order that exceeds the max-
imum order threshold, ordering offices shall—

(i) Review additional schedule contractors' cata-
logs/pricelists or use the “GSA Advantage!” on-line
shopping service;

(if) Based upon the initial evaluation, generaly
seek price reductions from the schedule contractor(s)

8-3




FAC 97-03 FEBRUARY 9, 1998

8.404-3

FEDERALACQUISITION REGULATION

appearing to provide the best value (considering price and
other factors); and

(iii) After price reductions have been sought, place
the order with the schedule contractor that provides the best
value and results in the lowest overall cost aternative (see
8.404(a)). If further price reductions are not offered, an
order may still be placed, if the ordering office determines
that it is appropriate.

(4) Blanket purchase agreements (BPAs). The estab-
lishment of Federal Supply Schedule BPAsis permitted (see
13.303-2(c)(3)) when following the ordering procedures in
thissubpart. All schedule contracts contain BPA provisions.
Ordering offices may use BPAS to establish accounts with
contractors to fill recurring requirements. BPAs should
address the frequency of ordering and invoicing, discounts,
and delivery locations and times.

(5) Pricereductions. In addition to the circumstances
outlined in paragraph (b)(3) of this section, there may be
instances when ordering offices will find it advantageousto
request a price reduction. For example, when the ordering
office finds a schedule supply or service elsewhere at a
lower price or when aBPA is being established to fill recur-
ring requirements, requesting a price reduction could be
advantageous. The potential volume of orders under these
agreements, regardless of the size of the individua order,
may offer the ordering office the opportunity to secure
greater discounts. Schedule contractors are not reguired to
pass on to al schedule users a price reduction extended only
to an individual agency for a specific order.

(6) Small business. For orders exceeding the micro-
purchase threshold, ordering offices should give preference
to the items of small business concerns when two or more
items at the same delivered price will satisfy the require-
ment.

(7) Documentation. Orders should be documented, at
aminimum, by identifying the contractor the item was pur-
chased from, the item purchased, and the amount paid. If an
agency requirement in excess of the micro-purchase thresh-
old is defined so as to require a particular brand name,
product, or a feature of a product peculiar to one manufac-
turer, thereby precluding consideration of a product
manufactured by another company, the ordering office shall
include an explanation in the file as to why the particular
brand name, product, or feature is essentia to satisfy the
agency’ s needs.

(c) Ordering procedures for mandatory use schedules.
(1) This paragraph (c) applies only to orders against sched-
ule contracts with mandatory users. When ordering from
multiple-award schedules, mandatory users shall aso fol-
low the proceduresin paragraphs (a) and (b) of this section.

(2) In the case of mandatory schedules, ordering
offices shall not solicit bids, proposals, quotations, or other-
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wise test the market solely for the purpose of seeking alter-
native sources to Federal Supply Schedules.

(3) Schedules identify executive agencies required to
use them as mandatory sources of supply. The single-award
schedule shall be used as a primary source and the multiple-
award schedule as a secondary source. Mandatory use of
schedules is not a requirement if—

(i) The schedule contractor is unable to satisfy the
ordering office’ s urgent delivery requirement;

(i) The order is below the minimum order thresh-
olds;

(iii) The order is above the maximum order limita-
tion;

(iv) The consignee is located outside the area of
geographical coverage stated in the schedule; and

(v) A lower price for an identical item (i.e., same
make and model) is available from another source.

(4) Absence of follow-on award. Ordering offices,
after any consultation required by the schedule, are not
required to forego or postpone their legitimate needs pend-
ing the award or renewal of any schedule contract.

8.404-1—8.404-2 [Reserved]

8.404-3 Requestsfor waivers.

(@) When an ordering office that is a mandatory user
under a schedule determines that items available from the
schedule will not meet its specific needs, but similar items
from another source will, it shall submit arequest for waiver
to the—

Commissioner

Federal Supply Service (F)
GSA

Washington, DC 20406

except as provided in paragraph (b) of this subsection.
Reguests shall contain the following information:

(1) A complete description of the required items,
whenever possible; e.g., descriptive literature such as cuts,
illustrations, drawings, and brochures that explain the char-
acteristics and/or construction.

(2) A comparison of prices and the technical differ-
ences between the requested item and the schedule item,
identifying as a minimum the—

(i) Inadequacies of the schedule item to perform
required functions; and

(i) Technical, economic, or other advantages of
the item requested.

(3) Quantity required.

(4) Estimated annual usage or a statement that the
requirement is nonrecurrent or unpredictable.

(b) Ordering offices shall not initiate action to acquire
similar items from nonschedul e sources until a request for
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8.405-5 Termination for default.

(8)(1) An ordering office may terminate any one or more
orders for default in accordance with Part 49, Termination
of Contracts. The schedule contracting office shall be noti-
fied of al cases where an ordering office has declared a
Federal Supply Schedule contractor in default or fraud is
suspected.

(2) Should the contractor claim that the failure was
excusable, the ordering office shall promptly refer the mat-
ter to the schedule contracting office. In the absence of a
decision by the schedule contracting office (or by the head
of the schedule contracting agency, on appeal) excusing the
failure, the ordering office may charge the contractor with
excess costs resulting from repurchase.

(3) Any repurchase shall be made at as reasonable a
price as possible considering the quality required by the
Government, delivery requirement, and administrative
expenses. Copies of al repurchase orders, except the copy
furnished to the contractor or any other commercial con-
cern, shall include the notation:

Repurchase against the account of

[insert contractor’s name] under Delivery Order
[insert number] under Contract
[insert number].

(4) When excess costs are anticipated, the ordering
office may withhold funds due the contractor as offset secu-
rity. Ordering offices shall minimize excess costs to be
charged against the contractor and collect or setoff any
excess costs owed.

(5) If an ordering office is unable to collect excess
costs, it shall take the following actions:

(i) Notify the schedule contracting office within 60
days after final payment to the replacement contractor. The
notice shall include the following information about the
defaulted order:

(A) Name and address of the contractor.

(B) Schedule, contract, and order number.

(C) National stock or specia item number(s),
and abrief description of the item(s).

(D) Cost of schedule items involved.

(E) Excess costs to be collected.

(F) Other pertinent data.

(ii) In addition to the above, the notice shall
include the following information about the replacement
contract:

(A) Name and address of the contractor.

(B) Item repurchase cost.

(C) Repurchase order number and date of pay-
ment.

(D) Contract number, if any.

(E) Other pertinent data.

(b) Only the schedule contracting officer may terminate
for default any or all items covered by the schedul e contract.
When notified of default action by the schedule contracting
officer with respect to defaulted items, ordering offices
shall—

(1) Refuse to accept further performance by the con-
tractor,

(2) Not place further orders with the contractor;

(3) Repurchase against the contractor in default from
sources designated by the schedule contracting officer; or

(4) Proceed as otherwise directed by the schedule
contracting officer.

(c) All actions taken regarding terminations for default
shall comply with the applicable requirements in Part 49.

8.405-6 Termination for convenience.

(a) Ordering offices may terminate individual orders for
the convenience of the Government. Only the schedule con-
tracting officer may terminate any or all items covered by
the schedule contract for the convenience of the
Government.

(b) Before terminating orders for convenience, the order-
ing office shall endeavor to enter into a “no cost”
cancellation agreement with the contractor.

(c) All actions taken regarding terminations for conve-
nience shall comply with the applicable requirements in
Part 49.

8.405-7 Disputes.

The ordering office shall refer all unresolved disputes
under orders to the schedule contracting office for action
under the Disputes clause of the contract.

Subpart 8.5—Acquisition of Helium

8.500 Scope of subpart.

This subpart implements the requirements of the Helium
Act (50 U.S.C. 1674, et seg.) concerning the acquisition of
liquid or gaseous helium by Federal agencies or by
Government contractors or subcontractors for use in the
performance of a Government contract (also see 30 CFR
Parts 601 and 602).

8.501 Definitions.

“Bureau helium distributor” means a private helium dis-
tributor which has established and maintains eligibility to
distribute helium purchased from the Bureau of Land
Management, as specified in 30 CFR 602.

“Bureau of Land Management,” as used in this subpart,
means the—

Department of the Interior
Bureau of Land Management
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Helium Field Operations
801 South Fillmore Street
Amarillo, TX 79101-3545

“Helium requirement forecast” means an estimate by the
contractor or subcontractor of the amount of helium
required for performance of the contract or subcontract.

“Magjor helium requirement” means a helium require-
ment during a calendar month of 5,000 or more standard
cubic feet (measured at 14.7 pounds per square inch
absolute pressure and 70 degrees Fahrenheit temperature),
including liquid helium gaseous equivalent. In any month
in which the major requirement threshold is met, al helium
purchased during that month is considered part of the major
helium requirement.

8.502 Palicy.

To the extent that supplies are readily available, all major
helium regquirements purchased by a Government agency or
used in the performance of a Government contract shall be
purchased from the Bureau of Land Management. This
requirement may be satisfied as follows:

(a) By ordering against a GSA Federal Supply Schedule
contract (for contractor use and authorization procedures,
see subpart 51.1).

(b) For requirements not covered by a Federal Supply
Schedule contract, by purchasing from—

(1) The Bureau of Land Management; or

(2) A Bureau helium distributor. A copy of the “List
by Shipping Points of Private Distributors Eligible to Sell
Helium to Federal Agencies’ may be obtained from the
Bureau of Land Management.

8.503 Exception.

The requirements of this subpart do not apply to con-
tracts or subcontracts in which the helium was acquired by
the contractor prior to award of the contract or subcontract.

8.504 Procedures.

(8 Upon receipt of the helium requirement forecast,
point of contact, and telephone number from the contractor,
the contracting officer shall forward this information, along
with a copy of the contract, to the Bureau of Land
M anagement.

(b) Upon notification by the Bureau of Land
Management of an apparent discrepancy between helium
sales data and the contractor’s helium requirement forecast,
the contracting officer shall determine appropriate action
and inform the Bureau of Land Management.

8.505 Contract clause.

The contracting officer shall insert the clause at 52.208-8,
Helium Requirement Forecast and Required Sources for
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Helium, in solicitations and contractsif it is anticipated that
performance of the contract involves amajor helium require-
ment.

Subpart 8.6—Acquisition from Federal Prison
Industries, Inc.

8.601 General.

(a) Federal Prison Industries, Inc. (FPI), also referred to
as UNICOR, is a self-supporting, wholly owned
Government corporation of the District of Columbia.

(b) FPI provides training and employment for prisoners
confined in Federal penal and correctiona institutions
through the sale of its supplies and services to Government
agencies (18 U.S.C. 4121-4128).

(c) FPI diversifies its supplies and services to prevent
private industry from experiencing unfair competition from
prison workshops or activities.

8.602 Policy.

(8) Agencies shall purchase required supplies of the
classes listed in the Schedule of Products made in Federal
Pena and Correctional Institutions (referred to in this sub-
part as “the Schedule”) at prices not to exceed current
market prices, using the procedures in this subpart.

(b) Subject to the priorities in 8.001 and 8.603, agencies
are encouraged to use the facilities of FPI to the maximum
extent practicable in purchasing—

(1) Supplies that are not listed in the Schedule, but
that are of atype manufactured in Federal penal and correc-
tional ingtitutions; and

(2) Servicesthat are listed in the Schedule.

(c) If asupply not listed in the Schedule is of a type nor-
mally produced by Federal pena and correctional
ingtitutions, agencies are encouraged to suggest that FPI
consider the feasihility of adding the item to its Schedule.

8.603 Purchasepriorities.

(a) FPI and nonprofit agencies participating in the Javits-
Wagner-O'Day (JWOD) Program (see Subpart 8.7) may
produce identical supplies or services. When this occurs,
ordering offices shall purchase supplies and services in the
following priorities:

(1) Supplies. (i) Federal Prison Industries, Inc. (41
U.S.C. 48).
(if) JWOD participating nonprofit agencies.
(iii) Commercial sources.
(2) Services. (i) IWOD participating nonprofit agencies.
(i) Federa Prison Industries, Inc., or commercia
SOUrCes.

(b) Supplies and services manufactured or performed by

FPI are in strict conformity with Federal Specifications.
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(1) Assignments;

(2) Disputes;

(3) Payment (except as provided in Subpart 32.11);

(4) Invoice,

(5) Other compliances; and

(6) Compliance with laws unique to Government con-
tracts.

(c) Tailoring inconsistent with customary commercia prac-
tice. The contracting officer shall not tailor any clause or
otherwise include any additiona terms or conditions in a
solicitation or contract for commercial itemsin amanner that
isinconsistent with customary commercial practice for the
item being acquired unless awaiver is approved in accordance
with agency procedures. The request for waiver must describe
the customary commercial practice found in the marketplace,
support the need to include aterm or condition that isincon-
sistent with that practice and include a determination that use
of the customary commercial practiceisinconsistent with the
needs of the Government. Awaiver may be requested for an
individual or class of contracts for that specific item.

(d) Tailoring shall be by addenda to the solicitation and
contract. The contracting officer shall indicate in Block 27a of
the SF 1449 if addenda are attached. These addenda may
include, for example, a continuation of the schedule of sup-
pliesd/servicesto be acquired from blocks 18 through 21 of the
SF 1449; a continuation of the description of the supplies/ser-
vices being acquired; further elaboration of any other item(s)
on the SF 1449; any other terms or conditions necessary for
the performance of the proposed contract (such as options,
ordering procedures for indefinite-delivery type contracts,
warranties, contract financing arrangements, etc.).

12.303 Contract format.

Solicitations and contracts for the acquisition of commer-
cial items prepared using this Part 12 shall be assembled, to
the maximum extent practicable, using the following format:

(8) Standard Form (SF) 1449,;

(b) Continuation of any block from SF 1449, such as—

(1) Block 10 if a price evaluation adjustment for small
disadvantaged business concernsis applicable (the contracting
officer shall indicate the percentage(s) and applicable line
item(s)), if an incentive subcontracting clauseis used (the con-
tracting officer shall indicate the applicable percentage), or if
set aside for emerging small businesses, or set-aside for very
small business concerns;

(2) Block 18B for remittance address;

(3) Block 19 for contract line item numbers,

(4) Block 20 for schedule of supplies/services; or

(5) Block 25 for accounting data;

(c) Contract clauses—

(1) 52.212-4, Contract Terms and Conditions—
Commercial Items, by reference (see SF 1449 block 27a);

(2) Any addendum to 52.212-4; and

(3) 52.212-5, Contract Terms and Conditions Required
to Implement Statutes and Executive orders;
(d) Any contract documents, exhibits or attachments; and
(e) Solicitation provisons—
(1) 52.212-1, Ingructions to Offerors—Commercia
Items, by reference (see SF 1449, Block 273);
(2) Any addendum to 52.212-1;
(3) 52.212-2, Evaluation—Commercia Items, or other
description of evaluation factors for award, if used; and
(4) 52.212-3, Offeror Representations and
Certifications—Commercia Items.

Subpart 12.4—Unique Requirements Regarding
Termsand Conditionsfor Commercial [tems

12401 General.

This subpart provides—

(a) Guidance regarding tailoring of the paragraphsin the
clause at 52.212-4, Contract Terms and Conditions—
Commercial Items, when the paragraphs do not reflect the
customary practice for a particular market; and

(b) Guidance on the administration of contracts for com-
mercial items in those areas where the terms and conditions
in 52.212-4 differ substantially from those contained else-
wherein the FAR.

12.402 Acceptance.

(8) The acceptance paragraph in 52.212-4 is based upon
the assumption that the Government will rely on the con-
tractor’s assurances that the commercial item tendered for
acceptance conforms to the contract requirements. The
Government inspection of commercial items will not preju-
dice its other rights under the acceptance paragraph.
Additionally, although the paragraph does not address the
issue of rejection, the Government always has the right to
refuse acceptance of nonconforming items. This paragraph
is generally appropriate when the Government is acquiring
noncomplex commercial items.

(b) Other acceptance procedures may be more appropri-
ate for the acquisition of complex commercia items or
commercial items used in critical applications. In such
cases, the contracting officer shal include aternative
inspection procedure(s) in an addendum and ensure these
procedures and the postaward remedies adequately protect
the interests of the Government. The contracting officer
must carefully examine the terms and conditions of any
expresswarranty with regard to the effect it may have on the
Government’ s available postaward remedies (see 12.404).

(c) The acquisition of commercial items under other cir-
cumstances such as on an “as is’ basis may also require
acceptance procedures different from those contained in
52.212-4. The contracting officer should consider the effect
the specific circumstances will have on the acceptance para-
graph aswell as other paragraphs of the clause.
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12.403 Termination. (if) Any charges the contractor can demongtrate
(@) General. The clause at 52.212-4 permits the directly resulted from the termination. The contractor may

Government to terminate a contract for commercial items
either for the convenience of the Government or for cause.
However, the paragraphs in 52.212-4 entitled “ Termination
for the Government’s Convenience” and “Termination for
Cause’ contain concepts which differ from those contained in
the termination clauses prescribed in Part 49. Consequently,
the requirements of Part 49 do not apply when terminating
contracts for commercia items and contracting officers shall
follow the procedures in this section. Contracting officers
may continue to use Part 49 as guidance to the extent that Part
49 does not conflict with this section and the language of the
termination paragraphsin 52.212-4.

(b) Policy. The contracting officer should exercise the
Government's right to terminate a contract for commercial
items either for convenience or for cause only when such ater-
mination would be in the best interests of the Government.
The contracting officer should consult with counsel prior to
terminating for cause.

(c) Termination for cause. (1) The paragraph in 52.212-4
entitled “ Excusable Delay” requires contractors notify the con-
tracting officer as soon as possible after commencement of any
excusable delay. In most situations, this requirement should
eliminate the need for a show cause notice prior to terminating
acontract. The contracting officer shall send a cure notice prior
to terminating a contract for areason other than late delivery.

(2) The Government's rights after a termination for
cause shall include all the remedies available to any buyer in
the marketplace. The Government’s preferred remedy will be
to acquire similar items from another contractor and to charge
the defaulted contractor with any excess reprocurement costs
together with any incidental or consequentia damages
incurred because of the termination.

(3) When atermination for cause is appropriate, the
contracting officer shall send the contractor awritten notifica-
tion regarding the termination. At a minimum, this
notification shall—

(i) Indicate the contract is terminated for cause;

(ii) Specify the reasons for the termination;

(iii) Indicate which remedies the Government
intends to seek or provide a date by which the Government
will inform the contractor of the remedy; and

(iv) State that the notice constitutes a final decision
of the contracting officer and that the contractor has the right
to appeal under the Disputes clause (see 33.211).

(d) Termination for the Government’s convenience. (1)
When the contracting officer terminates a contract for com-
mercial items for the Government's convenience, the
contractor shall be paid—

(i) The percentage of the contract price reflecting
the percentage of the work performed prior to the notice of
the termination, and
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demonstrate such charges using its standard record keeping
system and is not required to comply with the cost accounting
standards or the contract cost principles in Part 31. The
Government does not have any right to audit the contractor’s
records solely because of the termination for convenience.

(2) Generally, the parties should mutually agree upon
the requirements of the termination proposal. The parties
must balance the Government’ s need to obtain sufficient doc-
umentation to support payment to the contractor against the
goal of having asimple and expeditious settlement.

12.404 Warranties.

(@) Implied warranties. The Government’s post award
rights contained in 52.212-4 are the implied warranty of
merchantability, the implied warranty of fitness for particu-
lar purpose and the remedies contained in the acceptance
paragraph.

(1) The implied warranty of merchantability provides
that an item is reasonably fit for the ordinary purposes for
which such itemsare used. The items must be of at least aver-
age, fair or medium-grade quality and must be comparablein
quality to those that will passwithout objection in the trade or
market for items of the same description.

(2) Theimplied warranty of fitness for a particular pur-
pose provides that an item isfit for use for the particular
purpose for which the Government will use theitems. The
Government can rely upon an implied warranty of fitness for
particular purpose when—

(i) The sdller knows the particular purpose for which
the Government intends to use the item; and

(if) The Government relied upon the contractor's
skill and judgment that the item would be appropriate for that
particular purpose.

(3) Contracting officers should consult with legal
counsel prior to asserting any claim for a breach of an
implied warranty.

(b) Express warranties. The Federal Acquisition
Streamlining Act of 1994 (41 U.S.C. 264 note) requires con-
tracting officers to take advantage of commercia warranties.
To the maximum extent practicable, solicitations for commer-
cial items shall require offerors to offer the Government at
least the same warranty terms, including offers of extended
warranties, offered to the general public in customary com-
mercial practice. Solicitations may specify minimum
warranty terms, such as minimum duration, appropriate for
the Government’ sintended use of the item.

(1) Any express warranty the Government intends to
rely upon must meet the needs of the Government. The con-
tracting officer should analyze any commercial warranty to
determine if—
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19.000 Scope of part.

(a) This part implements the acquisition-related sections
of the Small Business Act (15 U.S.C. 631, et seq.), applica-
ble sections of the Armed Services Procurement Act (10
U.S.C. 2302, et seq.), the Federa Property and
Administrative Services Act (41 U.S.C. 252), section 7102
of the Federal Acquisition Streamlining Act of 1994 (Public
Law 103-355), 10 U.S.C. 2323, and Executive Order 12138,
May 18, 1979. It covers—

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competi-
tive participation by small business concerns and HUBZone
small business concerns, and sole source awards to
HUBZone small business concerns;

(4) The certificate of competency program;

(5) The subcontracting assistance program;

(6) The “8(a)” program, under which agencies con-
tract with the SBA for goods or services to be furnished
under a subcontract by a small disadvantaged business con-
cern;

(7) The use of women-owned small business con-
cerns;

(8) Theuse of aprice evaluation adjustment for small
disadvantaged business concerns, and the use of a price
evaluation preference for HUBZone small business con-
cerns,

(9) The Small Disadvantaged Business Participation
Program; and

(10) The Very Small Business Pilot Program.

(b) This part, except for Subpart 19.6, appliesonly inside
the United States, its territories and possessions, Puerto
Rico, the Trust Territory of the Pacific Islands, and the
District of Columbia. Subpart 19.6 applies worldwide.

19.001 Definitions.

“Concern,” as used in this part, means any business
entity organized for profit (even if its ownership is in the
hands of a nonprofit entity) with a place of business located
in the United States and which makes a significant contri-
bution to the U.S. economy through payment of taxes
and/or use of American products, material and/or labor, etc.
“Concern” includes but is not limited to an individual, part-
nership, corporation, joint venture, association, or
cooperative. For the purpose of making affiliation findings
(see 19.101) any business entity, whether organized for
profit or not, and any foreign business entity, i.e., any entity
located outside the United States, shall be included.
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“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“HUBZone” means a historically underutilized business
zone, which is an area located within one or more qualified
census tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means asmall busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the SBA.

“Industry,” as used in this part, means all concerns primar-
ily engaged in similar lines of activity, aslisted and described
in the Standard Industrial Classification (SIC) Manual.

“Labor surplus area’ means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule’ means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on anational basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to all appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern,” as used in this
part, means—

(1) For prime contractors (except for 52.212-3(c)(2)
and 52.219-1(b)(2) for general statistical purposes and
52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-23(a) for
joint ventures under the price evaluation adjustment for
small disadvantaged business concerns), an offeror that rep-
resents, as part of its offer, that it is a small business under
the size standard applicable to the acquisition; and either—

(i) It has received certification as a small disad-
vantaged business concern consistent with 13 CFR part 124,
subpart B; and

(A) No material change in disadvantaged own-
ership and control has occurred since its certification;

(B) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(C) Itislisted, on the date of its representation,
on the register of small disadvantaged business concerns
maintained by the Small Business Administration; or

(i) It has submitted a completed application to the
Small Business Administration or a private certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR part 124, subpart B, and adecision
on that application is pending, and that no material change
in disadvantaged ownership and control has occurred since
its application was submitted. In this case, a contractor
must receive certification as an SDB by the SBA prior to
contract award.

(2) For subcontractors, an offeror that represents, as part
of its offer, that it isa small business under the size standard
applicable to the acquisition and that it meets the definition of
asmall disadvantaged businessin 13 CFR 124.1002.

“Very small business concern” means a small business
concern—

(1) Whose headquarters is located within the geo-
graphic area served by a designated SBAdistrict; and

(2) Which, together with its affiliates, has no more
than 15 employees and has average annual receipts that do
not exceed $1 million.

“Women-owned small business concern” means a small
business concern—

(@) Which is at least 51 percent owned by one or
more women; or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(b) Whose management and daily business opera-
tions are controlled by one or more women.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

“Affiliates.” As used in this subpart, business concerns
are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractual relationships; provided,
that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
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or has the power to control the franchisee, if the franchisee
has the right to profit from its effort, commensurate with
ownership, and bears the risk of loss or failure. Any busi-
ness entity may be found to be an affiliate, whether or not it
is organized for profit or located inside the United States.

(a) Natureof control. Every business concern is consid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immaterial whether it is
exercised so long as the power to control exists.

(b) Meaning of “ party or parties” Theterm “party” or
“parties’ includes, but is not limited to, two or more persons
with an identity of interest such as members of the same
family or persons with common investments in more than
one concern. In determining who controls or has the power
to control a concern, persons with an identity of interest
may be treated as though they were one person.

(c) Control through stock ownership. (1) A party is con-
sidered to control or have the power to control a concern, if
the party controls or has the power to control 50 percent or
more of the concern’ s voting stock.

(2) A party isconsidered to control or have the power
to control a concern, even though the party owns, controls,
or has the power to control less than 50 percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantially equal in size, and
large as compared with any other block outstanding, thereis
apresumption that each such party controls or has the power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.

(3) If a concern’s voting stock is distributed other
than as described above, its management (officers and
directors) is deemed to be in control of such concern.

(d) Sock options and convertible debentures. Stock
options and convertible debentures exercisable at the time
or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) Woting trusts. If the purpose of avoting trust, or ssim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such con-
cern or another concern may qualify as a small business
within the size regulations, such voting trust shall not be
considered valid for this purpose regardliess of whether it is
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or is not valid within the appropriate jurisdiction. However,
if avoting trust is entered into for alegitimate purpose other
than that described above, and it is valid within the appro-
priate jurisdiction, it may be considered valid for the
purpose of a size determination, provided such considera-
tion is determined to be in the best interest of the small
business program.

(f) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude
that under the circumstances, such concern is directing or
influencing, or has the power to direct or influence, the
operation of such other concern.

(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve
asaworking magjority of the board of directors or officers of
another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concerns are in the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(3) Newly organized concern. Former officers, direc-
tors, principal stockholders, and/or key employees of one
concern organize a new concern in the same or a related
industry or field operation, and serve as its officers, direc-
tors, principal stockholders, and/or key employees, and one
concern is furnishing or will furnish the other concern with
subcontracts, financia or technical assistance, and/or facili-
ties, whether for afee or otherwise.

(g) Control through contractual relationships—(1)
Definition of a joint venture for size determination pur -
poses. A joint venture for size determination purposes is an
association of persons and/or concerns with interestsin any
degree or proportion by way of contract, express or implied,
consorting to engage in and carry out a single specific busi -
ness venture for joint profit, for which purpose they
combine their efforts, property, money, skill, or knowledge,
but not on a continuing or permanent basis for conducting
business generally. A joint venture is viewed as a business
entity in determining power to control its management.

(2) Joint venture—procurement and property sale
assistance—Concerns bidding on a particular procurement
or property sale asjoint ventures are considered as affiliated
and controlling or having the power to control each other
with regard to performance of the contract. Moreover, an
ostensible subcontractor which is to perform primary or
vital requirements of a contract may have a controlling role
such to be considered a joint venturer affiliated on the con-
tract with the prime contractor. A joint venture affiliation
finding is limited to particular contracts unless the SBAsize
determination finds general affiliation between the parties.
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(3) Where a concern is not considered as being an
affiliate of a concern with whichiit is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’ s share of thejoint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
failure, commensurate with ownership. Even though a fran-
chisee may not be controlled by the franchisor by virtue of
the contractual relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated.

“Annual receipts.” (&) Annua receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to athird party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns,
except when a change in accounting method from cash to
accrual or accrua to cash hastaken place during such 3-year
period, or when the completed contract method has been
used.

(2) In any case of change in accounting method from
cash to accrual or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annual average,
be restated to the accrual method. In any case, where the
completed contract method has been used to account for
revenues in such 3-year period, revenues must be restated
on an accrual basis using the percentage of completion
method.

(2) In the case of a concern which does not keep reg-
ular books of accounts, but which is subject to U.S. Federal
income taxation, “annual receipts’ shal be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federal income tax purposes,
except that any return based on a change in accounting

method or on the completed contract method of accounting
must be restated as provided for in the preceding para-
graphs.

(b) Annual receipts of aconcern that has been in business
for less than 3 complete fiscal years means its total receipts
for the period it has been in business, divided by the num-
ber of weeks including fractions of a week that it has been
in business, and multiplied by 52. In calculating total
receipts, the definitions and adjustments related to a change
of accounting method and the completed contract method of
paragraph (&) of this section, are applicable.

“Number of employees’ is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and
foreign affiliates, based on the number of persons employed
on a full-time, part-time, temporary, or other basis during
each of the pay periods of the preceding 12 months. If a
business has not been in existence for 12 months, “number
of employees’ means the average employment of such con-
cern and its affiliates during the period that such concern
has been in existence based on the number of persons
employed during each of the pay periods of the period that
such concern has been in business. If a business has
acquired an affiliate during the applicable 12-month period,
it is necessary, in computing the applicant's number of
employees, to include the affiliate’s number of employees
during the entire period, rather than only its employees dur-
ing the period in which it has been an affiliate. The
employees of a former affiliate are not included, even if
such concern had been an affiliate during a portion of the
period.

19.102 Sizestandards.

(a) The SBAestablishes small business size standards on
an industry-by-industry basis. (See 13 CFR 121.)

(b) Small business size standards are applied by—

(1) Classifying the product or service being acquired
in the industry whose definition, as found in the Standard
Industrial Classification (SIC) Manual, best describes the
principal nature of the product or service being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large.

(c) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one.

(d) When acquiring a product or service that could be
classified in two or more industries with different size stan-
dards, contracting officers shall apply the size standard for
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the industry accounting for the greatest percentage of the
contract price.

(e) If a solicitation calls for more than one item and
allows offers to be submitted on any or al of the items, an
offeror must meet the size standard for each item it offersto
furnish. If a solicitation calling for more than one item
requires offers on all or none of the items, an offeror may
qualify asasmall business by meeting the size standard for
the item accounting for the greatest percentage of the total
contract price.

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has
no more than 500 employees, and—

(1) Except as provided in subparagraphs (f)(4)
through (f)(7) of this section, in the case of Government
acquisitions set-aside for small businesses, such nonmanu-
facturer must furnish in the performance of the contract, the
product of a small business manufacturer or producer,
which end product must be manufactured or produced in the
United States. The term “nonmanufacturer” includes a con-
cern which can manufacture or produce the product referred
to in the specific acquisition but does not do so in connec-
tion with that acquisition. For size determination purposes
there can be only one manufacturer of the end item being
procured. The manufacturer of the end item being acquired
is the concern which, with its own forces, transforms inor-
ganic or organic substances including raw materials and/or
miscellaneous parts or components into such end item.
However, see the limitations on subcontracting at 52.219-14
which apply to any small business offeror other than a non-
manufacturer for purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for a given acquisition if it
meets the size qualifications of a small nonmanufacturer for
the acquisition, and if more than 50 percent of the total
value of the kit and its contents is accounted for by items
manufactured by small business.

(3) For the purpose of receiving a Certificate of
Competency on an unrestricted acquisition, asmall business
nonmanufacturer may furnish any domestically produced or
manufactured product.

(4) Inthe case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small Business
Act, when the acquisition is for a specific product (or a
product in aclass of products) for which the SBAhas deter-
mined that there are no small business manufacturers or
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processors in the Federal market, then the SBAmay grant a
class waiver so that a nonmanufacturer does not have to fur-
nish the product of a small business. For the most current
listing of classes for which SBA has granted awaiver, con-
tact an SBA Office of Government Contracting. A listing
is dso available on SBA’s Internet Homepage at
http://www.shba.gov/gc. Contracting officers may request
that the SBA waive the nonmanufacturer rule for a particu-
lar class of products.

(5) For aspecific solicitation, a contracting officer may
request a waiver of that part of the nonmanufacturer rule
which requires that the actual manufacturer or processor be a
small business concern if no known domestic small business
manufacturers or processors can reasonably be expected to
offer a product meeting the requirements of the solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration

Mail Code 6250

409 Third Street, SW

Washington, DC 20416.

(7) The SBA provides for an exception to the non-
manufacturer rule where the procurement of a
manufactured item processed under the procedures set
forth in Part 13 is set aside for small business and where the
anticipated cost of the procurement will not exceed
$25,000. In those procurements, the offeror need not sup-
ply the end product of a small business concern aslong as
the product acquired is manufactured or produced in the
United States.

(9) In the case of acquisitions set aside for very small
business in accordance with 19.904, offerors may not have
more than 15 employees and may not have average annual
receipts that exceed $1 million.

(h) The industry size standards are set forth in the fol-
lowing table. The table column labeled “SIC” follows the
standard industrial classification code as published by the
Government in the Standard Industrial Classification
Manual. The Manual is intended to cover the entire field of
economic activities. It classifies and defines activities by
industry categories and is the source used by SBAas aguide
in defining industries for size standards. The number of
employees or annua receipts indicates the maximum
allowed for a concern, including its affiliates, to be consid-
ered small.
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(8) Appea the failure by the procurement center to
act favorably on any recommendation made pursuant to
subparagraphs (c)(1) through (7) of this section. Such
appeal must be in writing and shall be filed and processed
in accordance with the appea procedures set out at 19.505;

(9) Conduct familiarization sessions for contracting
officers and other appropriate personnel of the procurement
center to which assigned. Such sessions shall acquaint the
participants with the duties and objectives of the represen-
tative and shall instruct them in the methods designed to
further the breakout of items for procurement through full
and open competition; and

(10) Prepare and personally deliver an annual brief-
ing and report to the head of the procurement center to
which assigned. Such briefing and report shall detail the
past and planned activities of the representative and shall
contain recommendations for improvement in the operation
of the center as may be appropriate. The head of such cen-
ter shall personally receive the briefing and report and shall,
within 60 calendar days after receipt, respond, in writing, to
each recommendation made by the representative.

(d) The duties of the SBAsmall business technical advi-
sors are to assist the SBA breakout procurement center
representative in carrying out the activities described in
(c)(2) through (7) of this section to assist the SBA procure-
ment center representatives (see FAR 19.402).

Subpart 19.5—Set-Asidesfor Small Business

19501 General.

(@) The purpose of small business set-asides is to award
certain acquisitions exclusively to small business concerns.
A “set-aside for small business” isthe reserving of an acqui-
sition exclusively for participation by small business
concerns. A small business set-aside may be open to all
small businesses. A small business set-aside of a single
acquisition or aclass of acquisitions may be total or partial.

(b) The determination to make a small business set-aside
may be unilateral or joint. A unilateral determination isone
that is made by the contracting officer. A joint determination
is one that is recommended by the Small Business
Administration (SBA) procurement center representative
and concurred in by the contracting officer.

(c) For acquisitions exceeding the simplified acquisition
threshold, the requirement to set aside an acquisition for
HUBZone small business concerns (see 19.1305) takes pri-
ority over the requirement to set aside the acquisition for
small business concerns.

(d) The contracting officer shall review acquisitions to
determine if they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency's small business programs.
The contracting officer shall document why a small busi-

ness set-aside isinappropriate when an acquisition is not set
aside for small business, unless a HUBZone small business
set-aside or HUBZone small business sole source award is
anticipated. If the acquisition is set aside for small business
based on this review, it is a unilateral set-aside by the con-
tracting officer. Agencies may establish threshold levelsfor
this review depending upon their needs.

(e) At the request of an SBA procurement center repre-
sentative, the contracting officer shall make available for
review at the contracting office (to the extent of the SBA
representative’s security clearance) all proposed acquisi-
tions in excess of the micro-purchase threshold that have
not been unilaterally set aside for small business.

(f) To the extent practicable, unilateral determinations
initiated by a contracting officer shall be used as the basis
for small business set-asides rather than joint determina-
tions by an SBA procurement center representative and a
contracting officer.

(9) All solicitations involving set-asides must specify the
applicable small business size standard and product classifi-
cation (see 19.303).

(h) Except as authorized by law, a contract may not be
awarded as a result of a small business set-aside if the cost
to the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirementsfor setting aside acquisitions.

(a) The contracting officer shall set aside an individua
acquisition or class of acquisitions for competition among
small businesses when—

(1) Itisdetermined to bein the interest of maintaining
or mobilizing the Nation’s full productive capacity, war or
national defense programs; or

(2) Assuring that a fair proportion of Government
contracts in each industry category is placed with small
business concerns, and the circumstances described in
19.502-2 or 19.502-3(a) exist.

(b) This requirement does not apply to purchases of
$2,500 or less, or purchases from required sources of supply
under Part 8 (e.g., Federal Prison Industries, Committee for
Purchase from People Who are Blind or Severely Disabled,
and Federal Supply Schedule contracts).

19.502-2 Total small business set-asides.

(a) Except for those acquisitions set aside for very small
business concerns (see subpart 19.9), each acquisition of sup-
plies or services that has an anticipated dollar value exceeding
$2,500, but not over $100,000, is automaticaly reserved
exclusively for small business concerns and shall be set aside
for small business unless the contracting officer determines
there is not a reasonabl e expectation of obtaining offersfrom
two or more responsible small business concerns that are com-
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petitive in terms of market prices, quality, and delivery. If the
contracting officer does not proceed with the small business
set-aside and purchases on an unrestricted basis, the contract-
ing officer shall include in the contract file the reason for this
unrestricted purchase. If the contracting officer receives only
one acceptabl e offer from aresponsible small business con-
cern in response to a set-aside, the contracting officer should
make an award to that firm. If the contracting officer receives
no acceptable offers from responsible small business con-
cerns, the set-aside shdl be withdrawn and the requirement, if
till valid, shall be resolicited on an unrestricted basis. The
small business reservation does not preclude the award of a
contract with avalue not greater than $100,000 under Subpart
19.8, Contracting with the Small Business Administration,
under 19.1006(c), Emerging small business set-aside, or under
19.1305, HUBZone set-aside procedures.

(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when thereis
a reasonable expectation that (1) offers will be obtained
from at least two responsible small business concerns offer-
ing the products of different small business concerns (but
see paragraph (c) of this subsection); and (2) award will be
made at fair market prices. Total small business set-asides
shall not be made unless such a reasonable expectation
exists (but see 19.502-3 as to partial set-asides). Although
past acquisition history of an item or similar itemsisaways
important, it is not the only factor to be considered in deter-
mining whether a reasonable expectation exists. In making
R&D small business set-asides, there must aso be a reasor+
able expectation of obtaining from small businesses the best
scientific and technological sources consistent with the
demands of the proposed acquisition for the best mix of
cost, performances, and schedules.

(c) For small business set-asides other than for con-
struction or services, any concern proposing to furnish a
product that it did not itself manufacture must furnish the
product of a small business manufacturer unless the SBA
has granted either a waiver or exception to the nonmanu-
facturer rule (see 19.102(f)). In industries where the SBA
finds that there are no small business manufacturers, it may
issue awaiver to the nonmanufacturer rule (see 19.102(f)(4)
and (5)). In addition, SBA has excepted procurements
processed under simplified acquisition procedures (see Part
13), where the anticipated cost of the procurement will not
exceed $25,000, from the nonmanufacturer rule. Waivers
permit small businesses to provide any firm's product. The
exception permits small businesses to provide any domestic
firm’s product. In both of these cases, the contracting offi-
cer’s determination in paragraph (b)(1) of this subsection or
the decision not to set aside a procurement reserved for
small business under paragraph (a) of this subsection will be
based on the expectation of receiving offers from at least
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two responsible small businesses, including nonmanufac-
turers, offering the products of different concerns.

(d) The requirements of this subsection do not apply to
acquisitions over $25,000 during the period when small
business set-asides cannot be considered for the four desig-
nated industry groups (see 19.1006(b)).

19.502-3 Partial set-asides.

(8) The contracting officer shall set aside a portion of an
acquisition, except for construction, for exclusive small
busi ness participation when—

(1) A total set-aside is not appropriate (see 19.502-2);

(2) The requirement is severable into two or more
economic production runs or reasonable lots;

(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at afair mar-
ket price;

(4) The acquisition is not subject to simplified acqui-
sition procedures; and

(5) A partia set-aside shall not be made if there is a
reasonable expectation that only two concerns (one large
and one small) with capability will respond with offers
unless authorized by the head of a contracting activity on a
case-by-case basis. Similarly, a class of acquisitions, not
including construction, may be partialy set aside. Under
certain specified conditions, partial set-asides may be used
in conjunction with multiyear contracting procedures.

(b) When the contracting officer determines that a portion
of an acquisition isto be set aside, the requirement shall be
divided into a set-aside portion and a non-set-aside portion,
each of which shall (1) be an economic production run or rea-
sonable lot and (2) have terms and a delivery schedule
comparable to the other. When practicable, the set-aside por-
tion should make maximum use of small business capacity.

(c)(1) The contracting officer shall award the non-set-
aside portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with
eligible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be con-
ducted only with those offerors who have submitted
responsive offers on the non-set-aside portion. Negotiations
shall be conducted with small business concernsin the order
of priority asindicated in the solicitation (but see (c)(2)(ii)
of this section). The set-aside portion shall be awarded as
provided in the solicitation. An offeror entitled to receive
the award for quantities of an item under the non-set-aside
portion and who accepts the award of additional quantities
under the set-aside portion shall not be requested to accept
a lower price because of the increased quantities of the
award, nor shall negotiation be conducted with a view to
obtaining such a lower price based solely upon receipt of
award of both portions of the acquisition. This does not pre-
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between the SBA and the agency when the acquisition is
accomplished using the procedures of 19.811-1(a) and (b).

(b) The contracting officer shal insert the clause at
52.219-12, Specia 8(a) Subcontract Conditions, in con-
tracts between the SBA and its 8(a) contractor when the
acquisition is accomplished using the procedures of 19.811-
1(a) and (b).

() The contracting officer shall insert the clause at
52.219-17, Section 8(a) Award, in competitive solicitations
and contracts when the acquisition is accomplished using
the procedures of 19.805 and in sole source awards which
utilize the alternative procedure in 19.811-1(c).

(d) The contracting officer shal insert the clause at
52.219-18, Notification of Competition Limited to Eligible
8(a) Concerns, in competitive solicitations and contracts
when the acquisition is accomplished using the procedures
of 19.805.

(1) The clause at 52.219-18 with its Alternate | will
be used when competition is to be limited to 8(a) concerns
within one or more specific SBA districts pursuant to
19.804-2.

(2) Theclause at 52.219-18 with its Alternate 11 will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at
52.219-14, Limitations on Subcontracting, in any solicita-
tion and contract resulting from this subpart.

19.812 Contract administration.

(8 The contracting officer shall assign contract admin-
istration functions, as required, based on the location of the
8(a) contractor (see DoD Directory of Contract
Administration Services Components (DoD 4105.59-H)).

(b) The agency shall distribute copies of the contract(s)
in accordance with Part 4. All contracts and modifications,
if any, shall be distributed to both the SBA and the firm in
accordance with the timeframes set forth in 4.201.

(c) To the extent consistent with the contracting activ-
ity's capability and resources, 8(a) contractors furnishing
requirements shall be afforded production and technical
assistance, including, when appropriate, identification of
causes of deficiencies in their products and suggested cor-
rective action to make such products acceptable.

(d) Section 407 of Public Law 100-656 requires that an
8(a) contract be terminated for convenience if the 8(a) con-
cern to which it was awarded transfers ownership or control
of the firm, unless the Administrator of the SBA, on a non-
delegable basis, waives the requirement for contract
termination. The Administrator may waive the termination
requirement only if certain conditions exist. Moreover, a
waiver of the statutory requirement for termination is per-
mitted only if the 8(a) firm's request for waiver is made to

the SBA prior to the actual relinquishment of ownership
or control. The clauses in the contract entitled “ Special
8(a) Contract Conditions” and “ Special 8(a) Subcontract
Conditions” require the SBAand the 8(a) subcontractor to
notify the contracting officer when ownership of the firm
is being transferred. When the contracting officer
receives information that an 8(a) contractor is planning to
transfer ownership or control to another firm, action must
be taken immediately to preserve the option of waiving
the termination requirement. The contracting officer
should determine the timing of the proposed transfer and
its effect on contract performance and mission support. |If
the contracting officer determines that the SBA does not
intend to waive the termination requirement, and termina-
tion of the contract would severely impair attainment of
the agency's program objectives or mission, the contract-
ing officer should immediately notify the SBA in writing
that the agency is requesting awaiver. Within 15 business
days thereafter, or such longer period as agreed to by the
agency and the SBA, the agency head shall either confirm
or withdraw the request for waiver. Unless awaiver is
approved by the SBA, the contracting officer shall termi-
nate the contract for convenience upon receipt of awritten
reguest by the SBA. This statutory regquirement for a con-
venience termination does not affect the Government's
right to terminate for default if the cause for termination
of an 8(a) contract is other than the transfer of ownership
or control.

Subpart 19.9—Very Small Business Pilot
Program

19.901 General.

(8 The Very Small Business Pilot Program was estab-
lished under Section 304 of the Small Business
Administration Reauthorization and Amendments Act of
1994 (Public Law 103-403).

(b) The purpose of the program is to improve access to
Government contract opportunities for concerns that are
substantially below SBA's size standards by reserving
certain acquisitions for competition among such con-
cerns.

(c) This pilot program terminates on September 30,
2000. Therefore, any award under this program must be
made on or before this date.

19.902 Definition.
“Designated SBA district” means the geographic area
served by any of the following SBAdistrict offices:
(1) Albuguerque, NM, serving New Mexico.
(2) Los Angeles, CA, serving the following counties
in California: Los Angeles, Santa Barbara, and Ventura.
(3) Boston, MA, serving Massachusetts.
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(4) Louisville, KY, serving Kentucky.

(5) Columbus, OH, serving the following counties in
Ohio: Adams, Allen, Ashland, Athens, Auglaize, Belmont,
Brown, Butler, Champaign, Clark, Clermont, Clinton,
Coshocton, Crawford, Darke, Delaware, Fairfield, Fayette,
Franklin, Gallia, Greene, Guernsey, Hamilton, Hancock,
Hardin, Highland, Hocking, Holmes, Jackson, Knox,
Lawrence, Licking, Logan, Madison, Marion, Meigs,
Mercer, Miami, Monroe, Montgomery, Morgan, Morrow,
Muskingum, Noble, Paulding, Perry, Pickaway, Pike,
Preble, Putnam, Richland, Ross, Scioto, Shelby, Union, Van
Wert, Vinton, Warren, Washington, and Wyandot.

(6) New Orleans, LA, serving Louisiana.

(7) Detroit, MI, serving Michigan.

(8) Philadelphia, PA, serving the State of Delaware
and the following countiesin Pennsylvania: Adams, Berks,
Bradford, Bucks, Carbon, Chester, Clinton, Columbia,
Cumberland, Dauphin, Delaware, Franklin, Fulton,
Huntington, Juniata, Lackawanna, Lancaster, Lebanon,
Lehigh, Luzerne, Lycoming, Mifflin, Monroe,
Montgomery, Montour, Northampton, Northumberland,
Philadelphia, Perry, Pike, Potter, Schuylkill, Snyder,
Sullivan, Susquehanna, Tioga, Union, Wayne, Wyoming,
and York.

(9) El Paso, TX, serving the following counties in
Texas: Brewster, Culberson, El Paso, Hudspeth, Jeff Davis,
Pecos, Presidio, Reeves, and Terrell.

(10) Santa Ana, CA, serving the following countiesin
Cdlifornia. Orange, Riverside, and San Bernadino.

19.903 Applicability.

(@) The Very Small Business Pilot Program applies to
acquisitions, including construction acquisitions, with an
estimated value exceeding $2,500 but not greater than
$50,000, when—

(2) In the case of an acquisition for supplies, the con-
tracting officeislocated within the geographical area served
by adesignated SBA district; or

(2) In the case of an acquisition for other than sup-
plies, the contract will be performed within the geographical
area served by a designated SBAdistrict.

(b) The Very Small Business Pilot Program does not
apply to—

(1) Acquisitions that will be awarded pursuant to the
8(a) Program; or

(2) Any requirement that is subject to the Small
Business Competitiveness Demonstration Program (see
Subpart 19.10).

19.904 Procedures.

(&) A contracting officer shall set-aside for very small
business concerns each acquisition that has an anticipated
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dollar value exceeding $2,500 but not greater than $50,000
if—
() In the case of an acquisition for supplies—
(i) The contracting office islocated within the geo-
graphical area served by a designated SBAdistrict; and
(ii) There is a reasonable expectation of obtaining
offers from two or more responsible very small business
concerns headquartered within the geographical area served
by the designated SBAdistrict that are competitive in terms
of market prices, quality, and delivery; or
(2) In the case of an acquisition for services—
(i) The contract will be performed within the geo-
graphical area served by a designated SBA district; and
(ii) There is a reasonable expectation of obtaining
offers from two or more responsible very small business
concerns headquartered within the geographical area served
by the designated SBAdistrict that are competitive in terms
of market prices, quality, and delivery.

(b) Contracting officers shall determine the applicable
designated SBA didtrict office as defined at 19.902. The
geographic areas served by the SBALos Angeles and Santa
Ana District offices will be treated as one designated SBA
district for the purposes of this subpart.

(c) If no reasonable expectation exists under paragraphs
(®(1)(ii) and (a)(2)(ii) of this section, the contracting offi-
cer shall document the file and proceed with the acquisition
in accordance with Subpart 19.5.

(d) If the contracting officer receives only one acceptable
offer from a responsible very small business concern in
response to a very small business set-aside, the contracting
officer should make an award to that firm. If there is no
offer received from a very small business concern, the con-
tracting officer shall cancel the very small business set-aside
and proceed with the acquisition in accordance with Subpart
19.5.

19.905 Solicitation provision and contract clause.

The contracting officer shall use the clause at 52.219-5,
Very Small Business Set-Aside, in solicitations and con-
tracts if the acquisition is set aside for very small business
concerns.

(a) The contracting officer shall use the clause at 52.219-
5 with its Alternate |—

(2) In construction or service contracts; or

(2) When the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(b) The contracting officer shall use the clause at 52.219-
5 with its Alternate || when Alternate | does not apply, the
acquisition is processed under simplified acquisition proce-
dures, and the total amount of the contract does not exceed
$25,000.
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Subpart 19.10—Small Business
Competitiveness Demonstration Program

19.1001 General.

The Small Business Competitiveness Demonstration
Program was established by the Smal Business
Competitiveness Demonstration Program Act of 1988,
Public Law 100-656 (15 U.S.C. 644 note). Pursuant to the
Small Business Reauthorization Act (Public Law 105-135),
the Small Business Competitiveness Demonstration
Program has been extended indefinitely. The program is
implemented by an OFPP Policy Directive and Test Plan,
dated August 31, 1989, as amended on April 16, 1993,
which remains in effect until supplemented or revised to
reflect the statutory changes in Public Law 105-135.
Pursuant to Section 713(a) of Public Law 100-656, the
regquirements of the FAR that are inconsistent with the pro-
gram procedures are waived. The program consists of two
major components—

(a8 Unrestricted competition in four designated industry
groups; and

(b) Enhanced small business participation in 10 agency
targeted industry categories.

19.1002 Definition.

“Emerging small business,” as used in this subpart,
means a small business concern whose size is no greater
than 50 percent of the numerical size standard applicable to
the standard industrial classification code assigned to a con
tracting opportunity.

19.1003 Purpose.

The purpose of the Program is to—

() Assess the ability of small businesses to compete
successfully in certain industry categories without competi -
tion being restricted by the use of small business set-asides.
This portion of the program is limited to the four designated
industry groups listed in section 19.1005.

(b) Measure the extent to which awards are made to a
new category of small businesses known as emerging small
businesses (ESB's), and to provide for certain acquisitions
to be reserved for ESB participation only. This portion of
the program is also limited to the four designated industry
groups listed in section 19.1005.

(c) Expand small business participation in 10 targeted
industry categories through continued use of set-aside pro-
cedures, increased management attention, and specifically
tailored acquisition procedures, as implemented through
agency procedures.

19.1004 Participating agencies.

The following agencies have been identified as partici-
pants in the demonstration program:

The Department of Agriculture.

The Department of Defense, except the National
Imagery and Mapping Agency.

The Department of Energy.

The Department of Health and Human Services.

The Department of the Interior.

The Department of Transportation.

The Department of Veterans Affairs.

The Environmental Protection Agency.

The General Services Administration.

The National Aeronautics and Space Administration.

19.1005 Applicability.

(a) Designated industry groups. (1) Construction under
standard industrial classification (SIC) codes that comprise
Major Groups 15, 16, and 17 (excluding dredging—Federal
Procurement Data System (FPDS) service codes Y216 and
Z216).

(2) Refuse systems and related services including
portable sanitation services, under SIC code 4212 or 4953,
limited to FPDS service code S205.

(3) Architectural and engineering services (including
surveying and mapping) under SIC codes 7389, 8711, 8712,
or 8713, which are awarded under the qualification-based
selection procedures required by 40 U.S.C. 541 et seq. (see
Subpart 36.6) (limited to FPDS service codes C111 through
C216, C219, T002, TO04, TOO08, TOOY, T014, and R404).

(4) Nonnuclear ship repair (including overhauls and
conversions) performed on nonnuclear propelled and non-
propelled ships under SIC code 3731, limited to FPDS
service codes J998 (repair performed east of the 108th
meridian) and J999 (repair performed west of the 108th
meridian).

(b) Targeted industry categories. Each participating
agency, in consultation with the Smal Business
Administration, shall designate its own targeted industry
categories for enhanced small business participation.

19.1006 Procedures.

(@) General. (1) All solicitations shall include the
applicable SIC code and size standards.

(2) Theface of each award made pursuant to the pro-
gram shall contain a statement that the award is being issued
pursuant to the Small Business Competitiveness
Demonstration Program.

(b) Designated industry groups. (1) Solicitations for
acquisitions in any of the four designated industry groups
that have an anticipated dollar value greater than $25,000
shall not be considered for small business set-asides under
Subpart 19.5 (however, see paragraphs (b)(2) and (c)(1) of
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thissection). Acquisitionsin the designated industry groups
shall continue to be considered for placement under the 8(a)
Program (see Subpart 19.8) and the HUBZone Program (see
Subpart 19.13).

(2) Agencies may reinstate the use of small busi-
ness set-asides as necessary to meet their assigned goals,
but only within organizational unit(s) that failed to meet
the small business participation goal.

(c) Emerging small business set-aside. (1) All acquisi-
tions in the four designated industry groups with an
estimated value equal to or less than the emerging small
business reserve amount established by the Office of
Federal Procurement Policy shall be set aside for ESB's;
provided that the contracting officer determines that there
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is a reasonable expectation of obtaining offers from two
or more responsible ESB's that will be competitive in
terms of market price, quality, and delivery. If no such
reasonable expectation exists, the contracting officer
shall—

(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5; or

(il) For acquisitions over $25,000, proceed in
accordance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB
set-aside and receives a quotation from only one ESB at a
reasonable price, the contracting officer shall make the
award. If thereisno quote from an ESB, or the quoteis not
at areasonable price, then the contracting officer shall can-
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(c) Agencies will bring this policy to the attention of
contractors. The use of contract clauses is not required.

22.902 Handling complaints.

Agencies shall bring complaints regarding a contractor's
compliance with this policy to that contractor's attention (in
writing, if appropriate), stating the policy, indicating that the
contractor's compliance has been questioned, and request-
ing that the contractor take any appropriate steps that may
be necessary to comply.

Subpart 22.10—Service Contract Act of 1965,
as Amended

22,1000 Scope of subpart.

This subpart prescribes policies and procedures imple-
menting the provisions of the Service Contract Act of 1965,
as amended (41 U.S.C. 351, et seq.), the applicable provi-
sions of the Fair Labor Standards Act of 1938, as amended
(29 U.S.C. 201, et seq.), and related Secretary of Labor reg-
ulations and instructions (29 CFR Parts 4, 6, 8, and 1925).

22.1001 Definitions.

“Act” or “Service Contract Act,” as used in this subpart,
means the Service Contract Act of 1965, as amended.

“Agency labor advisor” means an individual responsible
for advising contracting agency officials on Federal contract
labor matters.

“Contractor,” as used in this subpart, includes a subcon-
tractor at any tier whose subcontract is subject to the
provisions of the Act.

“Multiple year contracts,” as used in this subpart, means
contracts having a term of more than 1 year regardless of
fiscal year funding. The term includes multiyear contracts
(see 17.103).

“Notice,” as used in this subpart, means Standard Form
(SF) 98, “Notice of Intention to Make a Service Contract
and Responseto Notice,” and SF 983, “ Attachment A.” The
term “Notice” is aways capitalized in this subpart when it
means Standard Forms 98 and 98a.

“Service contract,” as used in this subpart, means any
Government contract, the principal purpose of which is to
furnish services in the United States through the use of ser-
vice employees, except as exempted under section 7 of the
Act (41 U.S.C. 356; see 22.1003-3 and 22.1003-4), or any
subcontract at any tier thereunder. See 22.1003-5 and 29
CFR 4.130 for a partial list of services covered by the Act.

“Service employeg” means any person engaged in the
performance of a service contract other than any person
employed in a bona fide executive, administrative, or pro-
fessional capacity, as those terms are defined in Part 541 of

Title 29, Code of Federal Regulations. The term “service
employee” includes all such persons regardless of any con-
tractual relationship that may be aleged to exist between a
contractor or subcontractor and such persons.

“United States,” as used in this subpart, includes any
State of the United States, the District of Columbia, Puerto
Rico, the Virgin Islands, Outer Continental Shelf Lands as
defined in the Outer Continental Shelf Lands Act (43 U.S.C.
1331, et seq.), American Samoa, Guam, Northern Mariana
Islands, Wake Island, and Johnston Island but does not
include any other territory under U.S. jurisdiction or any
U.S. base or possession within aforeign country.

“Wage and Hour Division” means the unit in the
Employment Standards Administration of the Department
of Labor to which is assigned functions of the Secretary of
Labor under the Act.

“Wage determination” means a determination of mini-
mum wages or fringe benefits made under sections 2(a) or
4(c) of the Act (41 U.S.C. 351(a) or 353(c)) applicable to
the employment in agiven locality of one or more classes of
service employees.

221002 Statutory requirements.

22.1002-1 General.

Service contracts over $2,500 shall contain mandatory
provisions regarding minimum wages and fringe benefits,
safe and sanitary working conditions, notification to
employees of the minimum allowable compensation, and
equivalent Federal employee classifications and wage rates.
Under 41 U.S.C. 353(d), service contracts may not exceed 5
years.

22.1002-2 Wage determinations based on prevailing
rates.

Contractors performing on service contracts in excess of
$2,500 to which no predecessor contractor’s collective bar-
gaining agreement applies shall pay their employees at least
the wages and fringe benefits found by the Department of
Labor to prevail in the locality or, in the absence of a wage
determination, the minimum wage set forth in the Fair
Labor Standards Act.

22.1002-3 Wage determinations based on collective
bar gaining agr eements.

(@) Successor contractors performing on contracts in
excess of $2,500 for substantially the same services per-
formed in the same locality must pay wages and fringe
benefits (including accrued wages and benefits and prospec-
tive increases) at least equal to those contained in any bona
fide collective bargaining agreement entered into under the
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predecessor contract. This requirement is self-executing and
is not contingent upon incorporating a wage determination
or the wage and fringe benefit terms of the predecessor con-
tractor's collective bargaining agreement in the successor
contract. This requirement will not apply if the Secretary of
Labor determines—

(1) After ahearing, that the wages and fringe benefits
are substantially at variance with those which prevail for
services of asimilar character in the locality; or

(2) That the wages and fringe benefits are not the
result of arm's length negotiations.

(b) Paragraphsin this Subpart 22.10 which deal with this
statutory reguirement and the Department of Labor'simple-
menting regulations are 22.1008-3, concerning applicability
of this requirement and the forwarding of a collective bar-
gaining agreement with a Notice (SF 98, 98a); 22.1010,
concerning notification to contractors and bargaining repre-
sentatives of procurement dates, 22.1012-3, explaining
when a collective bargaining agreement will not apply due
to late receipt by the contracting officer; and 22.1013 and
22.1021, explaining when the application of a collective
bargaining agreement can be challenged due to a variance
with prevailing rates or lack of arm’s length bargaining.

22.1002-4 Application of the Fair Labor Standards Act
minimum wage.

No contractor or subcontractor holding a service contract
for any dollar amount shall pay any of its employees work-
ing on the contract less than the minimum wage specified in
section 6(a)(1) of the Fair Labor Standards Act (29 U.S.C.
206).

22.1003 Applicability.

22.1003-1 General.

This Subpart 22.10 applies to al Government contracts,
the principal purpose of which is to furnish services in the
United States through the use of service employees, except
as exempted in 22.1003-3 and 22.1003-4 of this section, or
any subcontract at any tier thereunder. This subpart does not
apply to individual contract requirements for services in
contracts not having as their principal purpose the furnish-
ing of services. The nomenclature, type, or particular form
of contract used by contracting agencies is not determina-
tive of coverage.
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22.1003-2 Geographical coverage of the Act.

The Act applies to service contracts performed in the
United States (see 22.1001). The Act does not apply to con-
tracts performed outside the United States.

22.1003-3 Statutory exemptions.

The Act does not apply to—

(@) Any contract for construction, alteration, or repair of
public buildings or public works, including painting and
decorating;

(b) Any work required to be done in accordance with the
provisions of the Walsh-Healey Public Contracts Act (41
U.S.C. 35-45);

(c) Any contract for transporting freight or personnel by
vessel, aircraft, bus, truck, express, railroad, or oil or gas
pipeline where published tariff rates are in effect;

(d) Any contract for furnishing services by radio, tele-
phone, telegraph, or cable companies subject to the
Communications Act of 1934;

(e) Any contract for public utility services;

(f) Any employment contract providing for direct ser-
vicesto aFederal agency by an individual or individuals; or

(g) Any contract for operating postal contract stations
for the U.S. Postal Service.

22.1003-4 Administrative limitations,
tolerances, and exemptions.

(@) The Secretary of Labor may provide reasonable limi-
tations and may make rules and regulations alowing
reasonable variations, tolerances, and exemptions to and
from any or al provisions of the Act other than section 10
(41 U.S.C. 358). These will be made only in special cir-
cumstances where it has been determined that the limitation,
variation, tolerance, or exemption is necessary and proper in
the public interest or to avoid the serious impairment of
Government business, and is in accord with the remedial
purpose of the Act to protect prevailing labor standards (41
U.S.C. 353(b)). See 29 CFR 4.123 for alisting of adminis-
trative exemptions, tolerances, and variations. Requests for
limitations, variances, tolerances, and exemptions from the
Act shall be submitted in writing through contracting chan-
nels and the agency labor advisor to the Wage and Hour
Administrator.

(b) In addition to the statutory exemptions cited in
22.1003-3 of this subsection, the Secretary of Labor has
exempted the following types of contracts from all provi-
sions of the Act:

(1) Contracts entered into by the United States with
common carriers for the carriage of mail by rail, air (except |

variations,
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“Designated country construction material," as used in
this subpart, means construction material that—

(a) Is whally the growth, product, or manufacture of a
designated country; or

(b) In the case of a construction material which consists
in whole or in part of materials from another country or
instrumentality, has been substantially transformed in a des-
ignated country into a new and different construction
material distinct from the materials from which it wastrans-
formed.

“Designated country end product,” as used in this sub-
part, means an article that (a) is wholly the growth, product,
or manufacture of the designated country, or (b) in the case
of an article which consists in whole or in part of materials
from another country or instrumentality, has been substan-
tially transformed into a new and different article of
commerce with a name, character, or use distinct from that
of the article or articles from which it was so transformed.
The term refers to a product offered for purchase under a
supply contract, but for purposes of calculating the value of
the end product includes services (except transportation ser-
vices) incidental to its supply; provided, that the value of
those incidental services does not exceed that of the product
itself.

“Eligible product”, as used in this subpart, means a des-
ignated, North American Free Trade Agreement (NAFTA),
or Caribbean Basin country end product.

“Mexican end product,” as used in this subpart, means an
article that (@) is wholly the growth, product, or manufac-
ture of Mexico, or (b) inthe case of an article which consists
in whole or in part of materials from another country or
instrumentality, has been substantialy transformed in
Mexico into a new and different article of commerce with a
name, character, or use distinct from that of the article or
articles from which it was transformed. The term refersto a
product offered for purchase under a supply contract, but for
purposes of calculating the vaue of the end product
includes services (except transportation services) incidental
to its supply; provided, that the value of those incidental ser-
vices does not exceed that of the product itself.

“North American Free Trade Agreement (NAFTA)
country”, as used in this subpart, means Canada or Mexico.

“NAFTA country construction material”, means a con-
struction material that—

(@) Is wholly the growth, product, or manufacture of a
NAFTA country; or

(b) In the case of a construction material which consists
in whole or in part of materials from another country or
instrumentality, has been substantially transformed in a
NAFTA country into a new and different construction mate-
rial distinct from the materials from which it was
transformed.

“NAFTA country end product”, as used in this subpart,
means a Canadian end product or a Mexican end product.

25.402 Palicy.

(8)(1) Executive Order 12260 requires the U.S. Trade
Representative to set the dollar threshold for application of
the Trade Agreements Act. The current threshold is
$186,000 for supply and services contracts and $7,143,000
for construction contracts. The thresholdswill be published
in the Federal Register and will be distributed through
agency procedures on an expedited basis. When the value
of the proposed acquisition of an eligible product is esti-
mated to be at or over the dollar threshold, agencies shall
evaluate offers for an eligible product without regard to the
restrictions of the Buy American Act (see Subpart 25.1) or
the Balance of Payments Program (see Subpart 25.3).
When the value of the proposed construction contract is
estimated to be at or over the dollar threshold, agencies shall
evaluate offers of designated country construction materials
without regard to the restrictions of the Buy American Act
(see Subpart 25.2) or the Balance of Payments Program (see
Subpart 25.3). When the value of the proposed acquisition
is estimated to be below the Trade Agreements Act thresh-
old, the restrictions of the Buy American Act or the Balance
of Payments Program shall be applied to foreign offers,
except as noted in paragraphs (a)(2) and (a)(3) of this sec-
tion (see 25.105).

(2) Asrequired by Article 15 of the U.S.-Israel Free
Trade Area Agreement, agencies other than the Department
of Defense, Department of Energy, Department of
Transportation, the Bureau of Reclamation of the
Department of the Interior, the Federal Housing Finance
Board, and the Office of Thrift Supervision shall evaluate
offersof Israeli end products at or above $50,000 in amount
without regard to the restrictions of the Buy American Act
(see Subpart 25.1) or the Balance of Payments Program (see
Subpart 25.3).

(3) As required by the North American Free Trade
Agreement (NAFTA) Implementation Act (Pub. L. 103-
182, 107 Stat. 2057), agencies shall evaluate offers of the
following NAFTA country end products without regard to
the restrictions of the Buy American Act (see Subpart 25.1)
or the Balance of Payments Program (see Subpart 25.3):

(i) NAFTA country construction materials under
construction contracts with an estimated acquisition value
of $6,909,500 or more.

(i) Canadian end products under supply contracts
with an estimated value above $25,000 and Mexican end
products under supply contracts with an estimated value of
$53,150 or more.

(4) To determine whether the Trade Agreements Act
or NAFTA applies to the acquisition of products by lease,
rental, or lease-purchase contract (including lease-to-own-
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ership, or lease-with-option-to purchase), the contracting
officer shall calculate the estimated acquisition value as fol-
lows:

(i) If afixed-term contract of 12 months or lessis
contemplated, use the total estimated value of this acquisi-
tion.

(ii) If a fixed-term contract of more than 12
months is contemplated, use the total estimated value of the
acquisition plus the estimated residua value of the leased
equipment at the conclusion of the contemplated term of the
contract.

(iii) If anindefinite-term contract is contemplated,
use the estimated monthly payment multiplied by 48.

(iv) If thereis any doubt as to the contemplated
term of the contract, use the estimated monthly payment
multiplied by 48.

(5) If acontemplated acquisition includes an option
clause (see Subpart 17.2), when calculating the threshold
for application of Trade Agreements Act or NAFTA provi-
sions, include the value of all options.

(b) The U.S. Trade Representative has determined that,
in order to promote further economic recovery of the
Caribbean Basin countries (as defined in 25.401), products
originating in those countries that are eligible for duty-free
treatment under the Caribbean Basin Economic Recovery
Act shall be treated as eligible products for the purposes of
this subpart. This determination is effective until
September 30, 1999, except that, for products of Panama,
this determination is effective until September 30, 2000.
These dates may be extended by the U.S. Trade
Representative by means of anoticein the Federal Register.

(c)(2) There shall be no acquisition of foreign end prod-
ucts subject to the Trade Agreements Act unless the foreign
end products are eligible products, except as provided in
paragraphs (¢)(2) and (c)(3) of this section.

(2) The prohibition in paragraph (c)(1) of this section
does not apply if offers of domestic end products or of eli-
gible products are either not received or are insufficient to
fulfill the requirements.

(3) A waiver may be granted under section 302(b)(2)
of the Trade Agreements Act (19 U.S.C. 2512(b)(2)).

(d) No requirement for the acquisition of eligible prod-
ucts shal be divided with the intent of reducing the
estimated value of the acquisition below the dollar threshold
addressed in paragraph (a) of this section.

(e) Acquisitions of eligible products are subject to the
requirements of Part 6. The use of the authorities cited in
6.302-3(a)(2)(i) or 6.302-7 requires compliance with 6.303-
1(d).

(f) Subject to the provisions of U.S. law and regulation,
asupplier established in a designated, North American Free
Trade Agreement, or a Caribbean Basin country shall not be
accorded less favorable treatment than is accorded to
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another supplier established in that country on the basis
of—

(1) Foreign ownership or affiliation; or

(2) Where the goods being supplied were produced,
provided that the country of production is a designated,
North American Free Trade Agreement, or a Caribbean
Basin country.

(g) The procedures in 25.405 apply to the acquisition of
NAFTA country services. These are services provided by a
firm established in a NAFTA country under service con-
tracts with an estimated acquisition value of $53,150 or
more ($6,909,500 or more for construction), except for the
following excluded services (Federal Service Code or
Category from the Federal Procurement Data System
Product/Service Code Manual isindicated in parentheses):

(1) Information processing and related telecommuni-
cations services (D):
(i) Automated data processing (ADP) telecommu-
nications and transmission services (D304).
(ii) ADP teleprocessing and timesharing services
(D305).
(iii) Telecommunications network management
services (D316).
(iv) Automated news services, data services, or
other information services (D317).
(v) Other ADP and telecommunications services
(D399).
(2) Maintenance, repair, modification, rebuilding, and
installation of equipment (J):
(i) Maintenance, repair, modification, rebuilding,
and installation of equipment related to ships (J019).
(ii) Non-nuclear ship repair (J998).
(3) Operation of Government-owned facilities (M):
(i) All facilities operated by the Department of
Defense, Department of Energy, and the National
Aeronautics and Space Administration.
(i) Research and development facilities (M180).
(4) Utilities—all classes (S).
(5) Transportation, travel, and rel ocation services—all
classes except V503 travel agent services (V).
(6) All services purchased in support of military
forces overseas.
(7) Construction dredging services.

25.403 Exceptions.

This subpart does not apply to—

(@ Acquisitions below the dollar thresholds in
25.402(a)(1) through (3), respectively;

(b) Purchases under small or small disadvantaged busi-
ness preference programs;

(c)(1) Purchases of arms, ammunition or war materials,
or purchasesindispensable for national security or for natio-
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31.001 Definitions.

“Accrued benefit cost method” means an actuarial cost
method under which units of benefits are assigned to each
cost accounting period and are valued as they accrue; i.e.,
based on the services performed by each employee in the
period involved. The measure of normal cost under this
method for each cost accounting period is the present value
of the units of benefit deemed to be credited to employees
for servicein that period. The measure of the actuarial
accrued liability at aplan’sinception date is the present
value of the units of benefit credited to employees for service
prior to that date. (This method is also known as the unit
credit cost method without salary projection.).

“Accumulating costs’” means collecting cost datain an
organized manner, such as through a system of accounts.

“Actual cash valueg’” means the cost of replacing damaged
property with other property of like kind and quality in the
physical condition of the property immediately before the
damage.

“Actual costs’ as used in this part (other than Subpart
31.6), means amounts determined on the basis of costs
incurred, as distinguished from forecasted costs. Actual costs
include standard costs properly adjusted for applicable vari-
ances.

“Actuaria accrued liability” means pension cost attribut-
able, under the actuarial cost method in use, to years prior to
the current period considered by a particular actuarial valua-
tion. As of such date, the actuaria accrued liability
represents the excess of the present value of future benefits
and administrative expenses over the present value of future
normal costs for al plan participants and beneficiaries. The
excess of the actuarial accrued liability over the actuarial
value of the assets of a pension plan is the unfunded actuar-
ial liability. The excessof the actuaria vaue of the assets of
apension plan over the actuarial accrued liability is an actu-
arial surplus and is treated as a negative unfunded actuarial
liability.

“Actuarial assumption” means an estimate of future con-
ditions affecting pension cost; e.g., mortality rate, employee
turnover, compensation levels, earnings on pension plan
assets, and changes in values of pension plan assets.

“Actuaria cost method” means a technique that uses
actuarial assumptions to measure the present value of future
pension benefits and pension plan administrative expenses,
and that assigns the cost of such benefits and expenses to
cost accounting periods. The actuaria cost method includes
the asset valuation method used to determine the actuarial
value of the assets of a pension plan.

“Actuarial gain and loss” means the effect on pension
cost resulting from differences between actuarial assump-
tions and actual experience.

“Actuarial valuation” means the determination, as of a
specified date, of the normal cost, actuarial accrued liability,
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actuarial value of the assets of a pension plan, and other rel-
evant values for the pension plan.

“Allocate” meansto assign an item of cost, or a group of
items of cost, to one or more cost objectives. Thisterm
includes both direct assignment of cost and the reassignment
of ashare from an indirect cost pool.

“Business unit” means any segment of an organization, or
an entire business organization which is not divided into seg-
ments.

“Compensated personal absence” means any absence
from work for reasons such as illness, vacation, holidays,
jury duty, military training, or personal activities for which
an employer pays compensation directly to an employeein
accordance with aplan or custom of the employer.

“Cost input” means the cost, except general and adminis-
trative (G& A) expenses, which for contract costing purposes
is allocable to the production of goods and services during a
cost accounting period.

“Cost objective,” as used in this part (other than Subpart
31.6), means a function, organizational subdivision, con-
tract, or other work unit for which cost data are desired and
for which provision is made to accumulate and measure the
cost of processes, products, jobs, capitalized projects, etc.

“Cost of capital committed to facilities’ means an
imputed cost determined by applying a cost of money rate to
facilities capital.

“Deferred compensation” means an award made by an
employer to compensate an employee in a future cost
accounting period or periods for services rendered in one or
more cost accounting periods before the date of the receipt
of compensation by the employee. This definition shall not
include the amount of year end accruals for salaries, wages,
or bonuses that are to be paid within a reasonable period of
time after the end of a cost accounting period.

“Defined-benefit pension plan” means apension plan in
which the benefits to be paid, or the basis for determining
such benefits, are established in advance and the contribu-
tions are intended to provide the stated benefits.

“Defined-contribution pension plan” means a pension
plan in which the contributions to be made are established in
advance and the benefits are determined thereby.

“Directly associated cost” means any cost which is gen-
erated solely asaresult of the incurrence of another cost, and
which would not have been incurred had the other cost not
been incurred.

“Estimating costs’ means the process of forecasting a
future result in terms of cost, based upon information avail -
able at thetime.

“Expressly unallowable cost” means a particular item or
type of cost which, under the express provisions of an applic-
able law, regulation, or contract, is specifically named and
stated to be unallowable.
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exceed the last approved contribution rate except when
approved by the contracting officer based upon justification
provided by the contractor. When no contribution was made
in the previous year for an existing ESOP, or when a new
ESOP is first established, and the contractor proposes to
make a contribution in the current year, the contribution rate
shall be subject to the contracting officer’s approval.

(C) When a plan or agreement exists wherein
the liability for the contribution can be compelled for a spe-
cific year, the expense associated with that liability is
assignable only to that period. Any portion of the contribu-
tion not funded by the time set for filing of the Federa
income tax return for that year or any extension thereof shall
not be allowable in subsequent years.

(D) When a plan or agreement exists wherein
the liability for the contribution cannot be compelled, the
amount contributed for any year is assignable to that year
provided the amount is funded by the time set for filing of
the Federal income tax return for that year.

(E) When the contribution isin the form of stock,
the value of the stock contribution shall be limited to the fair
market value of the stock on the date that title is effectively
transferred to the trust. Cash contributions shall be alowable
only when the contractor furnishes evidence satisfactory to the
contracting officer demonstrating that stock purchases by the
ESOT are or will be a afair market price; e.g., makes arrange-
ments with the trust permitting the contracting officer to
examine purchases of stock by the trust to determine that
prices paid are at fair market value. When excessive prices are
paid, the amount of the excess will be credited to the same
indirect cost pools that were charged for the ESOP contribu-
tionsin the year in which the stock purchase occurs. However,
when the trust purchases the stock with borrowed funds which
will be repaid over a period of years by cash contributions
from the contractor to the trust, the excess price over fair mar-
ket value shall be credited to the indirect cost pools pro rata
over the period of years during which the contractor con-
tributes the cash used by the trust to repay the loan. When the
fair market value of unissued stock or stock of a closely held
corporation is not readily determinable, the vauation will be
made on a case-by-case basis taking into consideration the
guidelinesfor valuation used by the IRS.

(it) Amounts contributed to an ESOP arising from
either—

(A) An additional investment tax credit (see
1975 Tax Reduction Act—TRASOP's); or

(B) A payroll-based tax credit (see Economic
Recovery Tax Act of 1981) are unalowable.

(iii) The requirements of subdivision (j)(3)(ii) of
this subsection are applicable to Employee Stock
Ownership Plans.

| (k) Deferred compensation other than pensions. (1)
Deferred compensation is an award given by an employer to

compensate an employee in afuture cost accounting period or
periods for services rendered in one or more cost accounting
periods before the date of receipt of compensation by the
employee. Deferred compensation does not include the
amount of year-end accruals for salaries, wages, or bonuses
that are paid within areasonable period of time after the end
of acost accounting period. Subject to 31.205-6(a), deferred
awards are allowable when they are based on current or future
services. Awards made in periods subsequent to the period
when the work being remunerated was performed are not
dlowable.

(2) The costs of deferred awards shall be measured,
allocated, and accounted for in compliance with the provi-
sions of 48 CFR 9904.415, Accounting for the Cost of
Deferred Compensation.

(3) Deferred compensation payments to employees
under awards made before the effective date of 48 CFR
9904.415 are allowable to the extent they would have been
allowable under prior acquisition regulations.

(I) Compensation incidental to business acquisitions.
The following costs are unallowable;

(1) Payments to employees under agreements in
which they receive special compensation, in excess of the
contractor's normal severance pay practice, if their employ-
ment terminates following a change in the management
control over, or ownership of, the contractor or a substantial
portion of its assets.

(2) Paymentsto employees under plansintroduced in
connection with a change (whether actual or prospective) in
the management control over, or ownership of, the contrac-
tor or a substantial portion of its assets in which those
employees receive special compensation, which is contin-
gent upon the employee remaining with the contractor for a
specified period of time.

(m) Fringe benefits. (1) Fringe benefits are allowances
and services provided by the contractor to its employees as
compensation in addition to regular wages and salaries.
Fringe benefits include, but are not limited to, the cost of
vacations, sick leave, holidays, military leave, employee
insurance, and supplemental unemployment benefit plans.
Except as provided otherwise in Subpart 31.2, the costs of
fringe benefits are allowable to the extent that they are rea-
sonable and are required by law, employer-employee
agreement, or an established policy of the contractor.

(2) That portion of the cost of company-furnished
automobiles that relates to personal use by employees
(including transportation to and from work) is unallowable
regardless of whether the cost is reported as taxable income
to the employees (see 31.205-46(f)).

(n) Employee rebate and purchase discount plans.
Rebates and purchase discounts, in whatever form, granted
to employees on products or services produced by the con-
tractor or affiliates are unallowable.
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(o) Postretirement benefits other than pensions (PRB).
(1) PRB coversall benefits, other than cash benefitsand life
insurance benefits paid by pension plans, provided to
employees, their beneficiaries, and covered dependents dur-
ing the period following the employees retirement.
Benefits encompassed include, but are not limited to,
postretirement health care; life insurance provided outside a
pension plan; and other welfare benefits such as tuition
assistance, day care, legal services, and housing subsidies
provided after retirement.

(2) Tobedlowable, PRB costs must be reasonable and
incurred pursuant to law, employer-employee agreement, or
an established policy of the contractor. In addition, to be
allowable, PRB costs must also be calculated in accordance
with paragraphs (0)(2)(i), (ii), or (iii) of this section.

(i) Cashbasis. Cost recognized as benefits when
they are actually provided, must be paid to an insurer,
provider, or other recipient for current year benefits or pre-
miums.

(if) Terminal funding. If acontractor elects atermi-
nal-funded plan, it does not accrue PRB costs during the
working lives of employees. Instead, it accrues and pays the
entire PRB liahility to an insurer or trustee in alump sum upon
the termination of employees (or upon conversion to such a
terminal-funded plan) to establish and maintain a fund or
reserve for the sole purpose of providing PRB to retirees. The
lump sum is allowable if amortized over aperiod of 15 years.

(iii) Accrual basis. Accrua costing other than ter-
minal funding must be measured and assigned according to
Generally Accepted Accounting Principles and be paid to an
insurer or trustee to establish and maintain afund or reserve
for the sole purpose of providing PRB to retirees. The accrual
must aso be calculated in accordance with generaly accepted
actuarial principles and practices as promulgated by the
Actuarial Standards Board.

(3) Tobeallowable, costs must be funded by the time
set for filing the Federal income tax return or any extension
thereof. PRB costs assigned to the current year, but not
funded or otherwise liquidated by the tax return time, shall not
be allowable in any subsequent year.

(4) Increased PRB costs caused by delay in funding
beyond 30 days after each quarter of the year to which they are
assignable are unallowable.

(5) Costs of postretirement benefits in subdivision
(0)(2)(iii) of this subsection attributable to past service (“tran-
sition obligation”) as defined in Financial Accounting
Standards Board Statement 106, paragraph 110, are alowable
subject to the following limitation: The allowable amount of
such costs assignable to a contractor fiscal year cannot exceed
the amount of such costs which would be assigned to that con-
tractor fiscal year under the delayed recognition methodol ogy
described in paragraphs 112 and 113 of Statement 106.
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(6) The Government shall receive an equitable share of
any amount of previously funded PRB costs which revert or
inure to the contractor. Such equitable share shall reflect the
Government's previous participation in PRB costs through
those contracts for which certified cost or pricing data were
required or which were subject to Subpart 31.2.

(p) Limitation on allowability of compensation for certain
contractor personnel. (1) Costsincurred after January 1,
1998, for compensation of a senior executive in excess of the
benchmark compensation amount determined applicable for
the contractor fiscal year by the Administrator, Office of
Federal Procurement Policy (OFPP), under Section 39 of the
OFPP Act (41 U.S.C. 435) are undlowable (10 U.S.C.
2324(e)(1)(P) and 41 U.S.C. 256(€)(1)(P)). Thislimitationis
the sole statutory limitation on allowable senior executive
compensation costs incurred after January 1, 1998, under new
or previously existing contracts. This limitation applies
whether or not the affected contracts were previously subject
to a statutory limitation on such costs. (Note that pursuant to
Section 804 of Pub. L. 105-261, the definition of “senior
executive” in (p)(2)(ii) has been changed for compensation
costsincurred after January 1, 1999.)

(2) Asused in this paragraph:

(i) “Compensation” means the total amount of
wages, sdary, bonuses, deferred compensation (see paragraph
(k) of this subsection), and employer contributions to defined
contribution pension plans (see paragraphs (j)(5) and (j)(8) of
this subsection), for the fiscal year, whether paid, earned, or
otherwise accruing, as recorded in the contractor’s cost
accounting records for the fiscal year.

(ii) “ Senior executive” means—

(A) Prior to January 2, 1999—

(1) The Chief Executive Officer (CEO) or any
individual acting in asimilar capacity at the contractor's head-
quarters,

(2) The four most highly compensated |
employees in management positions at the contractor's
headquarters, other than the CEO; and

(3) If the contractor has intermediate home |
offices or segments that report directly to the contractor's
headquarters, the five most highly compensated employeesin
management positions at each such intermediate home office
or segment.

(B) Effective January 2, 1999, the five most
highly compensated employees in management positions at
each home office and each segment of the contractor,
whether or not the home office or segment reports directly to
the contractor’ s headquarters.

(iii) “Fiscal year” meansthe fiscal year established
by the contractor for accounting purposes.

(iv) “Contractor's headquarters’ means the highest
organizational level from which executive compensation costs
are alocated to Government contracts.
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31.205-7 Contingencies.

(& “Contingency,” as used in this subpart, means a possi-
ble future event or condition arising from presently known or
unknown causes, the outcome of which is indeterminable at
the present time.

(b) Costsfor contingencies are generally unallowable for
historical costing purposes because such costing deals with
costs incurred and recorded on the contractor’s books.
However, in some cases, as for example, terminations, a con-
tingency factor may be recognized when it is applicable to a
past period to give recognition to minor unsettled factorsin the
interest of expediting settlement.

(¢) In connection with estimates of future costs, contin-
genciesfall into two categories:

(1) Those that may arise from presently known and
exigting conditions, the effects of which are foreseeable within
reasonable limits of accuracy; e.g., anticipated costs of regjects
and defective work. Contingencies of this category areto be
included in the estimates of future costs so as to provide the
best estimate of performance cost.

(2) Those that may arise from presently known or
unknown conditions, the effect of which cannot be measured
so precisely as to provide equitable results to the contractor
and to the Government; e.g., results of pending litigation.
Contingencies of this category are to be excluded from cost
estimates under the several items of cost, but should be dis-
closed separately (including the basis upon which the
contingency is computed) to facilitate the negotiation of

[The next pageis 31-21.]
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F.0.b. Origin, Contractor's Facility.

F.o.b. Origin, Freight Allowed.

F.o.b. Origin, Freight Prepaid.

F.o.b. Origin, with Differentials.

F.0.b. Destination.

F.0.b. Destination, within Consignee's Premises.
F.as. Vessel, Port of Shipment.

F.0.b. Vessel, Port of Shipment.
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(s) Order of precedence. Any inconsistencies in this (i) Alternatell to 52.219-5.
solicitation or contract shall be resolved by giving prece- _ (b) 52.219-8, Utilization of Small Business
dence in the following order: Concerns (15 U.S.C. 637 (d)(2) and (3)).

(1) The schedule of supplies/services. __ (6) 52.219-9, Small Business Subcontractingl
(2) The Assignments, Disputes, Payments, Invoice, Plan (15 U.S.C. 637(d)(4)).
Other Compliances, and Compliance with Laws Unique ___(7) 52.219-14, Limitations on Subcontracting |
to Government Contracts paragraphs of this clause. (15 U.S.C. 637(a)(14)).
(3) Theclause at 52.212-5. ___ (8(i) 52.219-23, Notice of Price Evaluation |
(4) Addenda to this solicitation or contract, includ- Adjustment for Small Disadvantaged Business
ing any license agreements for computer software. Concerns (Pub. L. 103-355, section 7102, and 10
(5) Solicitation provisionsif thisis a solicitation. U.S.C. 2323) (if the offeror elects to waive the
(6) Other paragraphs of this clause. adjustment, it shall so indicate in its offer).
(7) The Standard Form 1449. (if)___ Alternate | of 52.219-23.
(8) Other documents, exhibits, and attachments. (9 52.219-25, Small Disadvantaged Business |
(9) The specification. Participation Program—Disadvantaged Status and
Reporting (Pub. L. 103-355, section 7102, and 10
(End of clause) U.S.C. 2323).
___ (10) 52.219-26, Small Disadvantaged Business |
52.212-5 Contract Terms and Conditions Required Participation Program—Incentive Subcontracting

to Implement Statutes or Executive Orders— (Pub. L. 103-355, section 7102, and 10 U.S.C.

Commercial Items. 2323).

As prescribed in 12.301(b)(4), insert the following — (11) 52.222-21, Prohibition of Segregated
clause: Facilities (Feb 1999)

__(12) 52.222-26, Equa Opportunity (E.O. 11246).
CoNTRACT TERMS AND CONDITIONS REQUIRED TO ___ (13) 52.222-35, Affirmative Action for Disabled
IMPLEMENT STATUTES OR EXECUTIVE ORDERS— Veterans and Veterans of the Vietnam Era (38
| ComMmERcIAL ITEMS (MAR 1999) U.S.C. 4212).
. _ (14) 52.222-36, Affirmative Action for Workers
_ (@ The Contractqr agree§ to comply Wlth the follow- with Disabilities (29 U.S.C. 793).
ing FAR cl auses, which are mcgr_porated inthis contr_act _ (15) 52.222-37, Employment Reports on Disabled
by referenc_e, to |mplemer_1t_p_rOV|S|0ns of Iaw_or _execut|ve Veterans and Veterans of the Vietnam Era (38
orders applicable to acquisitions of commercial items: U.S.C. 4212).
(1) 52.222-3, Convict Labor (E.O. 11755); and _ (16) 52.225-3, Buy American Act—Supplies
(2) 52.233-3, Protest after Award (31 U.S.C 3553). (41 U.S.C. 10).

(b) The Contractor agrees to comply with the FAR _ (17) 52.225-9, Buy American Act—Trade
clauses in this paragraph (b) which the contracting officer Agreements Act—Balance of Payments Program
has indicated as being incorporated in this contract by ref- (41 U.S.C. 10, 19 U.S.C. 2501-2582).
erence to implement provisions of law or executive orders _ (18) [Reserved)
applicable to acquisitions of commercial items or compo- _ (19) 52.225-18, European Union Sanction for End
nents. Products (E.O. 12849).

[Contracting Officer shall check as appropriate.] ___ (20) 52.225-19, European Union Sanction for
(1) 52.203-6, Restrictions on Subcontractor Services (E.O. 12849).
Sales to the Government, with Alternate | ___(21)(i) 52.225-21, Buy American Act—North
(41 U.S.C. 253g and 10 U.S.C. 2402). American Free Trade Agreement |mplementation
| — (9 522193 Notice of Tota HUBZone Small Act—Balance of Payments Program (41 U.S.C 10,
Business Set-Aside (Jan 1999). Pub. L. 103-187).
__ (3)52.219-4, Notice of Price Evaluation Preference L (ii) Alternate | of 52.225-21.
for HUBZone Small Business Concerns (Jan 1999) _ (22) 52.239-1, Privacy or Security Safeguards
(if the offeror elects to waive the preference, it (5U.S.C. 552a).
shadll so indicate in its offer). __ (23) 52.247-64, Preference for Privately Owned
___ (4)(i) 52.219-5, Very Small Business Set-Aside U.S.-Flag Commercial Vessels (46 U.S.C. 1241).
(Pub. L. 103-403, section 304, Small Business (c) The Contractor agrees to comply with the FAR
Reauthorization and Amendments Act of 1994). clauses in this paragraph (c), applicable to commercial
(ii) Alternate | to 52.219-5. services, which the Contracting Officer has indicated as
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being incorporated in this contract by reference to imple-

ment provisions of law or executive orders applicable to

acquisitions of commercial items or components:
[Contracting Officer check as appropriate.]

_ (1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_ (2) 52.222-42, Statement of Equivalent Rates
for Federal Hires (29 U.S.C. 206 and 41 U.S.C.
351, et seq.).

__ (3) 52.222-43, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(Multiple Y ear and Option Contracts) (29 U.S.C.
206 and 41 U.S.C. 351, et seq.).

(4 52.222-44, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

___(5) 52.222-47, SCA Minimum Wages and
Fringe Benefits Applicable to Successor Contract
Pursuant to Predecessor Contractor Collective

Bargaining Agreement (CBA) (41 U.S.C. 351,
Bargaining Agreement (CBA) (41U.S.C. 351 et

seg.).

(d) Comptroller General Examination of Record. The
Contractor agrees to comply with the provisions of this
paragraph (d) if this contract was awarded using other
than sealed bid, isin excess of the simplified acquisition
threshold, and does not contain the clause at 52.215-2,
Audit and Records—Negotiation.

(1) The Comptroller General of the United States,
or an authorized representative of the Comptroller
General, shall have access to and right to examine any of
the Contractor’s directly pertinent records involving
transactions related to this contract.

(2) The Contractor shall make available at its
offices at all reasonable times the records, materials, and
other evidence for examination, audit, or reproduction,
until 3 years after final payment under this contract or for
any shorter period specified in FAR Subpart 4.7,
Contractor Records Retention, of the other clauses of this
contract. If this contract is completely or partially termi-
nated, the records relating to the work terminated shall be
made available for 3 years after any resulting final termi-
nation settlement. Records relating to appeals under the
disputes clause or to litigation or the settlement of claims
arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are
finally resolved.

(3) Asused in this clause, records include books,
documents, accounting procedures and practices, and
other data, regardless of type and regardless of form. This
does not require the Contractor to create or maintain any
record that the Contractor does not maintain in the ordi-
nary course of business or pursuant to a provision of law.
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(e) Notwithstanding the requirements of the clausesin
paragraphs (a), (b), (c) or (d) of this clause, the Contractor
is not required to include any FAR clause, other than
those listed below (and as may be required by an addenda
to this paragraph to establish the reasonableness of prices
under Part 15), in a subcontract for commercial items or
commercial components—

(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era (38 U.S.C.
4212);

(3) 52.222-36, Affirmative Action for Workers with
Disabilities (29 U.S.C. 793); and

(4) 52.247-64, Preference for Privately-Owned
U.S. Flag Commercial Vessels (46 U.S.C. 1241) (flow
down not required for subcontracts awarded beginning
May 1, 1996).

(End of clause)

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAsST PAYMENT PROCEDURE (FEB 1998)

() General. The Government will pay invoices based
on the Contractor's delivery to a post office or common
carrier (or, if shipped by other means, to the point of first
receipt by the Government).

(b) Responsibility for supplies. (1) Title to the sup-
plies passes to the Government upon delivery to—

(i) A post office or common carrier for shipment
to the specific destination; or

(ii) The point of first receipt by the Government,
if shipment is by means other than Postal Service or com-
mon carrier.

(2) Notwithstanding any other provision of the con-
tract, order, or blanket purchase agreement, the
Contractor shall—

(i) Assume all responsibility and risk of loss for
supplies not received at destination, damaged in transit, or
not conforming to purchase requirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do
so by the Contracting Officer within 180 days from the
date title to the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means,
the point of first receipt by the Government), the
Contractor shall—

(i) Prepare aninvoice as provided in this con-
tract, order, or blanket purchase agreement; and
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(ii) Display prominently on the invoice "FAST
PAY."

(2) If the purchase price excludes the cost of trans-
portation, the Contractor shall enter the prepaid shipping
cost on the invoice as a separate item. The Contractor
shall not include the cost of parcel post insurance. If
transportation charges are stated separately on the
invoice, the Contractor shall retain related paid freight
bills or other transportation billings paid separately for a
period of 3 years and shall furnish the bills to the
Government upon request.

(3) If this contract, order, or blanket purchase
agreement requires the preparation of areceiving report,
the Contractor shall prepare the receiving report on the
prescribed form or, alternatively, shall include the follow-
ing information on the invoice, in addition to that required
in paragraph (c)(1) of this clause:

(i) A statement in prominent letters "NO
RECEIVING REPORT PREPARED."
(ii) Shipment number.
(iii) Mode of shipment.
(iv) Atlineitem level—
(A) National stock number and/or manufac-
turer's part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase
agreement does not require preparation of a receiving
report on a prescribed form, the Contractor shall include
on the invoice the following information at the line item
level, in addition to that required in paragraph (c)(1) of
this clause:

(i) Ship-To Poaint.

(ii) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number,
if in the contract.

(5) Where areceiving report isnot required, the
Contractor shall include a copy of theinvoicein each
shipment.

(d) Certification of invoice. The Contractor certifies
by submitting an invoice to the Government that the sup-
plies being billed to the Government have been shipped or
delivered in accordance with shipping instructions issued
by the ordering officer, in the quantities shown on the
invoice, and that the supplies are in the quantity and of the
quality designated by the contract, order, or blanket pur-
chase agreement.

(e) Fast pay container identification. The Contractor
shall mark all outer shipping containers"FAST PAY."

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following
clause:

INvoICES (APR 1984)

The Contractor’s invoices must be submitted before
payment can be made. The Contractor will be paid on the
basis of the invoice, which must state—

(@) The starting and ending dates of the subscription
delivery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in
effect upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
As prescribed in 13.302-5(c), insert the following
clause:

NoOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not
exceed the maximum line item or total price in the
Schedule. Submit invoices to the Contracting Officer. If
you cannot perform in exact accordance with this order,
WITHHOLD PerRFORMANCE, and notify the Contracting
Officer immediately, giving your quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified
Acquisitions (Other Than Commercial I1tems).
As prescribed in 13.302-5(d), insert the following
clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (AuG 1998)

(@) The Contractor shall comply with the following
Federal Acquisition Regulation (FAR) clauses that are
incorporated by reference:

(1) The clauses listed below implement provisions
of law or Executive order:
(i) 52.222-3, Convict Labor (Auc 1996) (E.O.
11755).
(ii) 52.233-3, Protest After Award (Auc 1996)
(31 U.S.C. 3553).
(2) Listed below are additional clauses that apply:
(i) 52.225-11, Restrictions on Certain Foreign
Purchases (AuG 1998).
(ii) 52.232-1, Payments (ArPrR 1984).
(iii) 52.232-8, Discounts for Prompt Payment
(May 1997).
(iv) 52.232-11, Extras (ApPr 1984).
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(V) 52.232-25, Prompt Payment (Jun 1997).

(vi) 52.232-33, Mandatory Information for
Electronic Funds Transfer Payment (Auc 1996).

(vii) 52.233-1, Disputes (OcTt 1995).

(viii) 52.244-6, Subcontracts for Commercial
Items and Commercial Components (OcT 1995).

(ix) 52.253-1, Computer Generated Forms (JAN
1991).

(b) The Contractor shall comply with the following
FAR clauses, incorporated by reference, unless the cir-
cumstances do not apply:

(1) The clauses listed below implement provisions
of law or Executive order:

(i) 52.222-20, Walsh-Healey Public Contracts
Act (Dec 1996) (41 U.S.C. 35-45) (Appliesto supply con-
tracts over $10,000 in the United States).

(ii) 52.222-26, Equal Opportunity (APrR 1984)
(E.O. 11246) (Appliesto contracts over $10,000).

(iii) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era (Arr 1998) (38
U.S.C. 4212) (Appliesto contracts over $10,000).

(iv) 52.222-36, Affirmative Action for Workers
with Disabilities (Jun 1998) (29 U.S.C. 793) (Appliesto
contracts over $10,000).

(v) 52.222-37, Employment Reports on
Disabled Veterans and Veterans of the Vietnam Era (APrR
1998) (38 U.S.C. 4212) (Applies to contracts over
$10,000).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (M Ay 1989) (41 U.S.C. 351, et seq.) (Appliesto
service contracts over $2,500).

(vii) 52.223-5, Pollution Prevention and Right-
to-Know Information (Arr 1998) (E.O. 12856) (Applies
to services performed on Federal facilities).

(viii) 52.225-3, Buy American Act—Supplies
(JAN 1994) (41 U.S.C. 10) (Appliesto supplies, and to
services involving the furnishing of supplies, if the con-
tract was—

(A) Under $25,000; or
(B) Set aside for small business concerns,
regardless of dollar value).
(2) Listed below are additional clauses that may apply:

(i) 52.209-6, Protecting the Government's
Interest When Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment (JuLy 1995)
(Applies to contracts over $25,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SepT 1989) (Appliesto fixed-price supplies).
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(iii) 52.247-29, F.0.b. Origin (Jun 1988)
(Appliesto suppliesif delivery isf.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (Nov 1991)
(Appliesto suppliesif delivery isf.o.b. destination).

(c) FAR52.252-2, Clauses Incorporated by Reference
(Fes 1998). This contract incorporates one or more
clauses by reference, with the same force and effect as if
they were given in full text. Upon request, the
Contracting Officer will make their full text available.
Also, the full text of a clause may be accessed electroni-
cally at this/these address(es):

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall ten-
der for acceptance only those items that conform to the
requirements of this contract. The Government reserves
the right to inspect or test any supplies or services that
have been tendered for acceptance. The Government may
require repair or replacement of nonconforming supplies
or reperformance of nonconforming services a no
increase in contract price. The Government must exercise
its postacceptance rights—

(1) Withinareasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the
condition of theitem, unless the change is due to the
defect in the item.

(e) Excusable delays. The Contractor shall be liable
for default unless nonperformance is caused by an occur-
rence beyond the reasonabl e control of the Contractor and
without its fault or negligence, such as acts of God or the
public enemy, acts of the Government in either its sover-
eign or contractual capacity, fires, floods, epidemics,
guarantine restrictions, strikes, unusually severe weather,
and delays of common carriers. The Contractor shall
notify the Contracting Officer in writing as soon asit is
reasonably possible after the commencement of any
excusable delay, setting forth the full particulars in con-
nection therewith, shall remedy such occurrence with all
reasonable dispatch, and shall promptly give written
notice to the Contracting Officer of the cessation of such
occurrence.

(f) Termination for the Government's convenience.
The Government reserves the right to terminate this con-
tract, or any part hereof, for its sole convenience. Inthe
event of such termination, the Contractor shall immedi-
ately stop all work hereunder and shall immediately cause
any and all of its suppliers and subcontractors to cease
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paragraph (c) of this clause will be performed by the
HUBZone small business participant or participants.

(e) A HUBZone small business concern nonmanufac-
turer agrees to furnish in performing this contract only end
items manufactured or produced by HUBZone small busi-
ness manufacturer concerns. This paragraph does not apply
in connection with construction or service contracts.

(End of clause)

52.219-4 Notice of Price Evaluation Preference for
HUBZone Small Business Concer ns.
As prescribed in 19.1308(b), insert the following clause:

NoTICE OF PRICE EVALUATION PREFERENCE FOR HUBZONE
SVALL BusiNESs CONCERNS (JAN 1999)

(a) Definition. “HUBZone small business concern,” as
used in this clause, means a small business concern that
appears on the List of Qualified HUBZone Small Business
Concerns maintained by the Small Business Administration.

(b) Evaluation preference. (1) Offers will be evaluated
by adding a factor of 10 percent to the price of all offers,
except—

(i) Offers from HUBZone small business concerns
that have not waived the evaluation preference;

(if) Otherwise successful offers from small busi-
Ness concerns;

(iii) Otherwise successful offers of eligible prod-
ucts under the Trade Agreements Act when the dollar
threshold for application of the Act is exceeded (see 25.402
of the Federal Acquisition Regulation (FAR)); and

(iv) Otherwise successful offers where application
of the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government.

(2) The factor of 10 percent shall be applied on aline
item basis or to any group of items on which award may be
made. Other evaluation factors described in the solicitation
shall be applied before application of the factor.

(3) A concern that is both a HUBZone small business
concern and a small disadvantaged business concern will
receive the benefit of both the HUBZone small business
price evaluation preference and the small disadvantaged
business price evauation adjustment (see FAR clause
52.219-23). Each applicable price evaluation preference or
adjustment shall be calculated independently against an
offeror's base offer. These individual preference amounts
shall be added together to arrive at the total evaluated price
for that offer.

(c) Waiver of evaluation preference. A HUBZone small
business concern may elect to waive the evaluation prefer-
ence, in which case the factor will be added to its offer for

evaluation purposes. The agreements in paragraph (d) of
this clause do not apply if the offeror has waived the eval-
uation preference.

o Offeror elects to waive the evaluation pref-
erence.

(d) Agreement. A HUBZone small business concern
agrees that in the performance of the contract, in the case
of acontract for—

(1) Services (except construction), at least 50
percent of the cost of personnel for contract performance
will be spent for employees of the concern or employees
of other HUBZone small business concerns;

(2) Supplies (other than procurement from a
nonmanufacturer of such supplies), at least 50 percent of
the cost of manufacturing, excluding the cost of materials,
will be performed by the concern or other HUBZone
small business concerns;

(3) General construction, at least 15 percent of
the cost of the contract performance incurred for person-
nel will be will be spent on the concern's employees or the
employees of other HUBZone small business concerns; or

(4) Construction by special trade contractors, at
least 25 percent of the cost of the contract performance
incurred for personnel will be spent on the concern's
employees or the employees of other HUBZone small
business concerns.

(e) A HUBZone joint venture agrees that in the perfor-
mance of the contract, the applicable percentage specified
in paragraph (d) of this clause will be performed by the
HUBZone small business participant or participants.

(f) A HUBZone small business concern nonmanufacturer
agrees to furnish in performing this contract only end items
manufactured or produced by HUBZone small business man-
ufacturer concerns. This paragraph does not apply in
connection with construction or service contracts.

(End of clause)

52.219-5 Very Small Business Set-Aside.
As prescribed in 19.905, insert the following clause:

VERY SMALL BusINESs SET-AsIDE (MAR 1999)

() Definition. Very Small Business Concern, as used in
this clause, means a concern whose headquarters is located
within the geographical area served by a designated SBA
district (see 13 CFR 125.7(b)); which, together with its affil -
iates, has no more than 15 employees and has average
annual receipts that do not exceed $1 million.

(b) Eligibility. (1) Only those firms headquartered in the
Small Business Administration (SBA)
district [Contracting Officer shall insert the applicable SBA
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designated district. If the geographic area is served by the
BA Los Angeles or Santa Ana District offices, list both] are
eligible for this acquisition.

(2) Offers or quotations under this acquisition are
solicited from very small business concerns only. Offers
that are from other than an eligible very small business con
cern shal not be considered and shall be rejected. The
offeror represents that it is an eligible very small business
concern by submission of an offer or quotation.

(c) Agreement. A very small business concern submit-
ting an offer in its own name agrees to furnish, in
performing the contract, only end items manufactured or
produced by small business concerns in the United States.
Asused in this clause, the term “United States’ includes its
territories and possessions, the Commonwealth of Puerto
Rico, the trust territory of the Pacific Islands, and the
District of Columbia.

(End of clause)

Alternate | (Mar 1999). As prescribed in 19.905(a),
delete paragraph (c) of the basic clause.

Alternate Il (Mar 1999). As prescribed in 19.905(b),
substitute the following paragraph (c) for paragraph (c) of
the basic clause:

(c) Agreement. A very small business concern submit-
ting an offer in its own name agrees to furnish, in
performing the contract, only end items manufactured or
produced by domestic firms in the United States. As used
in this clause, the term “United States’ includes its territo-
ries and possessions, the Commonwealth of Puerto Rico,
the trust territory of the Pacific I1slands, and the District of
Columbia.

52.219-6 Notice of Total Small Business Set-Aside.
As prescribed in 19.508(c), insert the following clause:

NoTICE OF TOTAL SMALL BusiNESs SET-ASIDE (JuL 1996)

(a) Definition. “Small business concern,” as used in this
clause, means a concern, including its affiliates, that isinde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the size standardsin
this solicitation.

(b) General. (1) Offers are solicited only from small
business concerns. Offers received from concerns that are
not small business concerns shall be considered nonrespon-
sive and will be rejected.

(2) Any award resulting from this solicitation will be
made to a small business concern.

(c) Agreement. A small business concern submitting an
offer in its own name agrees to furnish, in performing the
contract, only end items manufactured or produced by small
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business concerns in the United States. The term “United
States” includes its territories and possessions, the
Commonwealth of Puerto Rico, the trust territory of the
Pacific Idands, and the District of Columbia. If this pro-
curement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm. This paragraph does not
apply in connection with construction or service contracts.

(End of clause)

Alternate | (Oct 1995). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete paragraph (c).

52.219-7 Notice of Partial Small Business Set-Aside.
As prescribed in 19.508(d), insert the following clause:

NOTICE OF PARTIAL SMALL BusINESs SET-ASIDE (JuL 1996)

(a) Definitions. “Small business concern”, asused in this
clause, means a concern, including its affiliates, that isinde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the size standardsin
this solicitation.

(b) General. (1) A portion of this requirement, identified
elsawherein this solicitation, has been set aside for award to
one or more small business concerns.

(2) Offers on the non-set-aside portion will be evalu-
ated first and award will be made on that portion in
accordance with the provisions of this solicitation.

(3) The set-aside portion will be awarded at the high-
est unit price(s) in the contract(s) for the non-set-aside
portion, adjusted to reflect transportation and other costs
appropriate for the selected contractor(s).

(4) The contractor(s) for the set-aside portion will be
selected from among the small business concerns that sub-
mitted responsive offers on the non-set-aside portion.
Negotiations will be conducted with the concern that sub-
mitted the lowest responsive offer on the non-set-aside
portion. If the negotiations are not successful or if only part
of the set-aside portion is awarded to that concern, negotia-
tions will be conducted with the concern that submitted the
second-lowest responsive offer on the non-set-aside portion.
This process will continue until a contract or contracts are
awarded for the entire set-aside portion.

(5) The Government reserves the right to not consider
token offers or offers designed to secure an unfair advantage
over other offerors eligible for the set-aside portion.
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(c) Agreement. For the set-aside portion of the acquisi-
tion, asmall business concern submitting an offer in its own
name agrees to furnish, in performing the contract, only end
items manufactured or produced by small business concerns
in the United States. The term “United States” includes its
territories and possessions, the Commonwealth of Puerto
Rico, the trust territory of the Pacific Idands, and the
District of Columbia. If this procurement is processed
under simplified acquisition procedures and the total
amount of this contract does not exceed $25,000, a small
business concern may furnish the product of any domestic
firm. This paragraph does not apply in connection with
construction or service contracts.

(End of clause)

Alternate | (Oct 1995). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete paragraph (c).

52.219-8 Utilization of Small Business Concerns.
As prescribed in 19.708(a), insert the following clause:

UTILIZATION OF SMALL BusiNESs CONCERNS (JAN 1999)

(a) Itisthe policy of the United Statesthat small business
concerns, HUBZone small business concerns, small busi-
ness concerns owned and controlled by socially and
economically disadvantaged individuals, and small business
concerns owned and controlled by women shall have the
maximum practicable opportunity to participate in perform-
ing contracts let by any Federal agency, including contracts
and subcontracts for subsystems, assemblies, components,
and related services for major systems. It isfurther the pol-
icy of the United States that its prime contractors establish
procedures to ensure the timely payment of amounts due
pursuant to the terms of their subcontracts with small busi-
ness concerns, HUBZone small business concerns, small
business concerns owned and controlled by socially and
economically disadvantaged individuals, and small business
concerns owned and controlled by women.

(b) The Contractor hereby agrees to carry out this policy
in the awarding of subcontracts to the fullest extent consis-
tent with efficient contract performance. The Contractor
further agrees to cooperate in any studies or surveys as
may be conducted by the United States Small Business
Administration or the awarding agency of the United
States as may be necessary to determine the extent of the
Contractor’s compliance with this clause.

(c) Definitions. As used in this contract—

(1) “Small business concern” means a small busi-
ness as defined pursuant to section 3 of the Smal

Business Act and relevant regulations promulgated pur-
suant thereto.

(2) “HUBZone small business concern” means a
small business concern that appears on the List of
Qualified HUBZone Small Business Concerns maintained
by the Small Business Administration.

(3) “Small business concern owned and controlled
by socially and economically disadvantaged individuals’
means a small business concern that represents, as part of
its offer, that it meets the definition of a small disadvan-
taged business concern in 13 CFR 124.1002.

(4) “ Small business concern owned and controlled
by women” means a small business concern—

(i) Which is at least 51 percent owned by one or
more women, or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(ii) Whose management and daily business oper-
ations are controlled by one or more women; and

(d) Contractors acting in good faith may rely on writ-
ten representations by their subcontractors regarding their
status as a small business concern, a HUBZone small
business concern, a small business concern owned and
controlled by socially and economically disadvantaged
individuals, or a small business concern owned and con-
trolled by women.

(End of clause)

52.219-9 Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (JAN 1999)

(a) This clause does not apply to small business con-
cerns.

(b) Definitions. Asused in this clause—

“Commercial item” means a product or service that
satisfies the definition of commercial item in section
2.101 of the Federal Acquisition Regulation.

“Commercial plan” means a subcontracting plan
(including goals) that covers the offeror’s fiscal year and
that applies to the entire production of commercial items
sold by either the entire company or a portion thereof
(e.g., division, plant, or product line).

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option
periods), applies to a specific contract, and has goals that
are based on the offeror’s planned subcontracting in sup-
port of the specific contract, except that indirect costs
incurred for common or joint purposes may be allocated
on a prorated basis to the contract.

(FAC 97-11) 52-99
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“Master plan” means a subcontracting plan that con-
tains all the required elements of an individual contract
plan, except goals, and may be incorporated into individ-
ual contract plans, provided the master plan has been
approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered
into by a Federal Government prime Contractor or sub-
contractor calling for supplies or services required for
performance of the contract or subcontract.

(c) The offeror, upon request by the Contracting
Officer, shall submit and negotiate a subcontracting plan,
where applicable, that separately addresses subcontract-
ing with small business, HUBZone small business
concerns, small disadvantaged business, and women-
owned small business concerns. If the offeror is
submitting an individual contract plan, the plan must sep-
arately address subcontracting with small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns, with a sepa-
rate part for the basic contract and separate parts for each
option (if any). The plan shall be included in and made a
part of the resultant contract. The subcontracting plan
shall be negotiated within the time specified by the
Contracting Officer. Failure to submit and negotiate the
subcontracting plan shall make the offeror ineligible for
award of a contract.

(d) The offeror's subcontracting plan shall include the
following:

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small busi-
ness, HUBZone small business, small disadvantaged
business, and women-owned small business concerns as
subcontractors. The offeror shall include all subcontracts
that contribute to contract performance, and may include
a proportionate share of products and services that are
normally allocated as indirect costs.

(2) A statement of —

(i) Total dollars planned to be subcontracted for an
individual contract plan; or the offeror’'s total projected
sales, expressed in dollars, and the total value of projected
subcontracts to support the sales for a commercial plan;

(if) Total dollars planned to be subcontracted to
small business concerns,

(iii) Total dollars planned to be subcontracted to
HUBZone small business concerns,

(iv) Tota dollars planned to be subcontracted to
small disadvantaged business concerns; and

(v) Tota dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of suppliesand
services to be subcontracted, and an identification of the
types planned for subcontracting to—

52-100 (FAC97-11)

(i) Small business concerns;

(if) HUBZone small business concerns,

(iii) Small disadvantaged business concerns; and
(iv) Women-owned small business concerns.

(4) A description of the method used to develop the
subcontracting goals in paragraph (d)(1) of this clause.

(5) A description of the method used to identify poten-
tial sourcesfor solicitation purposes (e.g., existing company
source lists, the Procurement Marketing and Access
Network (PRO-Net) of the Small Business Administration
(SBA), the list of certified small disadvantaged business
concerns of the SBA, the National Minority Purchasing
Council Vendor Information Service, the Research and
Information Division of the Minority Business
Development Agency in the Department of Commerce, or
small, HUBZone small disadvantaged, and women-owned
small business trade associations). A firm may rely on the
information contained in PRO-Net as an accurate represen-
tation of a concern’s size and ownership characteristics for
the purposes of maintaining a small and women-owned
small business source list. A firm shall rely on the informa-
tion contained in SBA's list of small disadvantaged business
concerns as an accurate representation of a concern’s size
and ownership characteristics for the purposes of maintain-
ing a small disadvantaged business source list. Use of
PRO-Net and/or the SBA list of small disadvantaged busi-
ness concerns as its source lists does not relieve afirm of its
responsibilities (e.g., outreach, assistance, counseling, pub-
licizing subcontracting opportunities) in this clause.

(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the pro-
portionate share of indirect costs to be incurred with—

(i) Small business concerns;

(if) HUBZone small business concerns,

(iii) Small disadvantaged business concerns; and
(iv) Women-owned small business concerns.

(7) The name of the individual employed by the
offeror who will administer the offeror's subcontracting pro-
gram, and a description of the duties of the individual.

(8) A description of the efforts the offeror will make
to assure that small business, HUBZone small business,
small disadvantaged business and women-owned small
business concerns have an equitabl e opportunity to compete
for subcontracts.

(9) Assurances that the offeror will include the clause
of this contract entitled “Utilization of Small Business
Concerns’ in all subcontracts that offer further subcontract-
ing opportunities, and that the offeror will require al
subcontractors (except small business concerns) that receive
subcontracts in excess of $500,000 ($1,000,000 for con-
struction of any public facility) to adopt a subcontracting
plan that complies with the requirements of this clause.
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(10) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as may be
required;

(it) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with
the subcontracting plan;

(iii) Submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and/or SF
295, Summary Subcontract Report, in accordance with the
instructions on the forms or as provided in agency regula
tions and in paragraph (j) of this clause; and

(iv) Ensure that its subcontractors agree to submit
SF 294 and SF 295.

(11) A description of the types of records that will be
maintained concerning procedures that have been adopted

to comply with the requirements and goals in the plan,
including establishing source lists; and a description of the
offeror's efforts to locate small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns and award subcontracts to them.
The records shall include at least the following (on a plant-
wide or company-wide basis, unless otherwise indicated):

(i) Source lists (e.g., PRO-Net), guides, and other
data that identify small business, HUBZone small business,
small disadvantaged business, and women-owned small
business concerns.

(i) Organizations contacted in an attempt to locate
sources that are small business, HUBZone small business,
small disadvantaged business, or women-owned small busi-
Ness concerns.

[The next pageis52-101.]

(FAC97-11) 52-100.1
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(f) Inspection and test by the Government does not
relieve the Contractor from responsibility for defects or
other failures to meet the contract requirements that may
be discovered before acceptance. Acceptance shall be con-
clusive, except for latent defects, fraud, gross mistakes
amounting to fraud, or as otherwise specified in the con-
tract. If acceptance is not conclusive for any of these
causes, the Government, in addition to any other rights and
remedies provided by law, or under other provisions of this
contract, shall have the right to require the Contractor—

(2) At noincrease in contract price, to correct or replace
the defective or nonconforming supplies (work) at the origi-
nal point of delivery or at the Contractor's plant at the
Contracting Officer’s election, and in accordance with area
sonable delivery schedule as may be agreed upon between the
Contractor and the Contracting Officer; provided, the
Contracting Officer may require areduction in contract price
if the Contractor failsto meet such delivery schedule; or

(2) Within a reasonable time after the Contractor’s
receipt of notice of defects or nonconformance, to repayment
of such portion of the contract price asis equitable under the
circumstances if the Government elects not to require cor-
rection or replacement. When supplies (work) are (is)
returned to the Contractor, the Contractor shall bear trans-
portation costs from the original point of delivery to the
Contractor’s plant and return to the original point of delivery
when that point is not the Contractor’s plant.

(End of clause)

52.246-8 Inspection of Research and Development—

Cost-Reimbur sement.

As prescribed in 46.308, insert the following clause in
solicitations and contracts for research and devel opment
when—

(8 The primary objective is the delivery of end items
other than designs, drawings, or reports; and

(b) Cost-reimbursement contract is contemplated;
unless use of the clause is impractical and the clause pre-
scribed in 46.309 is considered to be more appropriate:

INSPECTION OF RESEARCH AND DEVELOPMENT—
CosT-REIMBURSEMENT (APR 1984)

() Definitions.

“Contractor’'s managerial personnel,” as used in this
clause, means the Contractor’ s directors, officers, managers,
superintendents, or equivalent representatives who have
supervision or direction of —

(1) All or substantially al of the Contractor’s
business;

(2) All or substantially all of the Contractor’s opera-
tion at any one plant or separate location at which the
contract is being performed; or

(3) A separate and complete mgjor industrial opera-
tion connected with performing this contract.

“Work,” as used in this clause, includes data when the
contract does not include the Warranty of Data clause.

(b) The Contractor shall provide and maintain an inspec-
tion system acceptable to the Government covering the
work under this contract. Complete records of all inspection
work performed by the Contractor shall be maintained and
made available to the Government during contract perfor-
mance and for as long afterwards as the contract reguires.

(c) The Government has the right to inspect and test all
work called for by the contract, to the extent practicable at
all places and times, including the period of performance,
and in any event before acceptance. The Government may
also ingpect the plant or plants of the Contractor or its sub-
contractors engaged in the contract performance. The
Government shall perform inspections and testsin a manner
that will not unduly delay the work.

(d) If the Government performs any inspection or test on
the premises of the Contractor or a subcontractor, the
Contractor shall furnish and shall require subcontractors to
furnish al reasonable facilities and assistance for the safe
and convenient performance of these duties.

() Unless otherwise provided in the contract, the
Government shall accept work as promptly as practicable
after delivery, and work shall be deemed accepted 90 days
after delivery, unless accepted earlier.

(f) At any time during contract performance, but no later
than 6 months (or such other time as may be specified in the
contract) after acceptance of al of the end items (other than
designs, drawings, or reports) to be delivered under the con-
tract, the Government may require the Contractor to replace
or correct work not meeting contract requirements. Time
devoted to the replacement or correction of such work shall
not be included in the computation of the above time period.
Except as otherwise provided in paragraph (h) below, the
cost of replacement or correction shall be determined as
specified in the Allowable Cost and Payment clause, but no
additional fee shall be paid. The Contractor shall not tender
for acceptance work required to be replaced or corrected
without disclosing the former requirement for replacement
or correction, and, when required, shall disclose the correc-
tive action taken.

(9)(1) If the Contractor fails to proceed with reasonable
promptness to perform required replacement or correction,
the Government may—

(i) By contract or otherwise, perform the replace-
ment or correction, charge to the Contractor any increased
cost, or make an equitable reduction in any fixed fee paid or
payable under the contract;
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(ii) Require delivery of any undelivered articles
and shall have the right to make an equitable reduction in
any fixed fee paid or payable under the contract; or

(iii) Terminate the contract for defaullt.

(2) Failureto agree on the amount of increased cost to
be charged the Contractor or to the reduction in fixed fee
shall be adispute.

(h) Notwithstanding paragraphs (f) and (g) above, the
Government may at any time require the Contractor to rem-
edy by correction or replacement, without cost to the
Government, any failure by the Contractor to comply with
the requirements of this contract, if the failure is due to—

(1) Fraud, lack of good faith, or willful misconduct on
the part of the Contractor’s managerial personnel; or

(2) The conduct of one or more of the Contractor’s
employees selected or retained by the Contractor after any
of the Contractor’s managerial personnel has reasonable
grounds to believe that the employee is habitually careless
or unqualified.

(i) This clause shall apply in the same manner to a cor-
rected or replacement end item or components as to work
originally delivered.

(j) The Contractor has no obligation or liability under
the contract to correct or replace articles not meeting con-
tract requirements at time of delivery, except as provided
in this clause or as may otherwise be specified in the con-
tract.

(k) Unless otherwise provided in the contract, the
Contractor’s obligations to correct or replace Government-
furnished property shall be governed by the clause
pertaining to Government property.

(End of clause)

Alternate | (Apr 1984). If itiscontemplated that the con-
tract will be on a no-fee basis, substitute paragraphs (f) and
(g) below for paragraphs (f) and (g) of the basic clause.

(f) At any time during contract performance, but not later
than 6 months (or such other time as may be specified in the
contract) after acceptance of al of the end items (other than
designs, drawings, or reports) to be delivered under the con-
tract, the Government may require the Contractor to correct
or replace work not meeting contract requirements. Time
devoted to the correction or replacement of such work shall
not be included in the computation of the above time period.
Except as otherwise provided in paragraph (g) below, the
allowability of the cost of any such replacement or correc-
tion shall be determined as specified in the Allowable Cost
and Payment clause. The Contractor shall not tender for
acceptance corrected work without disclosing the former
requirement for correction, and, when required, shall dis-
close the corrective action taken.

52-302

(g) If the Contractor fails to proceed with reasonable
promptness to perform required replacement or correction,
the Government may—

(1) By contract or otherwise, perform the replace-
ment or correction and charge to the Contractor any
increased cost;

(2) Require delivery of any undelivered articles; or

(3) Terminate the contract for default. Failure to
agree on the amount of increased cost to be charged to the
Contractor shall be a dispute.

52.246-9 Inspection of Research and Development
(Short Form).
As prescribed in 46.309, insert the following clause:

INSPECTION OF RESEARCH AND DEVELOPMENT
(SHORT FORM) (APR 1984)

The Government has the right to inspect and evaluate the
work performed or being performed under the contract, and
the premises where the work is being performed, at all rea-
sonabletimes and in amanner that will not unduly delay the
work. If the Government performs inspection or evaluation
on the premises of the Contractor or a subcontractor, the
Contractor shall furnish and shall require subcontractors to
furnish al reasonable facilities and assistance for the safe
and convenient performance of these duties.

(End of clause)

52.246-10 Inspection of Facilities.

As prescribed in 46.310, insert the following clause in
solicitations and contracts when a facilities contract is con-
templated:

INSPECTION OF FACILITIES (APR 1984)

(a) Definition. “Contractor’s managerial personnel,” as
used in this clause, is defined in the Liability for the
Facilities clause of this contract.

(b) The Contractor shall provide and maintain an inspec-
tion system acceptable to the Government covering the
facilities and work called for by this contract. Complete
records of all inspection work performed by the Contractor
shall be maintained and made available to the Government
during contract performance and for as long afterwards as
the contract requires.

(c) The Government has the right to inspect and test the
facilities and work called for by the contract, to the extent
practicable at all places and times, including the period of
manufacture. The Government may also inspect the facili-
ties and work at the plant or plants of the Contractor or its
subcontractors engaged in the performance of the contract.
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PriNCI PLE TYPE AND/ OR PURPOSE OF CONTRACT

P
PROVI SI ON OR CLAUSE PRESCRI BED | OR| IBR PPl R|FP| R|FP|®R|FP| R |T&M|LWw | cov| bR | ARE| FAC | IND | TRN | SAP | UTL
IN C suP | sup | R&D | R&D | svc| svc | con | coN | LH SVC DEL SVC
52.217-7 Option for Increased
Quantity—Separately Priced
Line Item. 17.208(€e) C | Yes A A A A A
52.217-8 Option to Extend
Services. 17.208(f) C | Yes Al A A A A
52.217-9 Option to Extend the
Term of the Contract. 17.208(g) C | Yes A A A A A
52.219-1 Small Business Program
Representations. 19.307(a)()) | P | No Al A A A Al A A A Al A A A Al A A A Al A
Alternate | 19.307@(1) | P | No Al A A A Al A A A Al A A A Al A A A Al A
Alternate 19.307@)(3) | P | No Al A A A Al A A A Al A A A Al A A A Al A
52.219-2 Equal Low Bids. 19.307(c) P| No A A A A A A A A A
52.219-3 Notice of Total
HUBZone Small Business
Set-Aside. 19.1308(a) C | Yes Al A A A Al A A A Al A A A Al A A A Al A
52.219-4 Notice of Price
Evaluation Preference for
HUBZone Small Business 19.1308(b) C | Yes Al A A A Al A A A Al A A A A A A Al A
Concerns.
52.219-5 Very Small Business
Set-Aside. 19.905 C | Yes Al A A A Al A A A Al A A A Al A A A Al A
Alternate | 19.905(a) C | Yes Al A A A Al A A A Al A A A Al A A A Al A
Alternate 19.905(b) C | Yes Al A A A Al A A Al A
52.219-6 Notice of Total Small
Business Set-Aside. 19.508(c) C | Yes Al A A A Al A A A Al A A A Al A A A Al A
Alternate | 19.508(c) C | Yes A A A
52.219-7 Notice of Partial Small
Business Set-Aside. 19.508(d) C | Yes Al A A A Al A A A Al A A A Al A A A A
FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matrix 17




PRI NCI PLE TYPE AND/ OR PURPGSE OF GCONTRACT

PROVI SI ON OR CLAUSE PRESCRI BED I BR PPl R|FP| R|FP| R]| FP T&M | Ltw | cou| DOR | AGE| FAC | IND | TRN [ saP | uTL | @
IN sup | sup | R&D | R&D | svc | svc | con LH sSvC DEL svC
Alternate | 19.508(d) Yes A A
52.219-8 Utilization of Small
Business Concerns. 19.708(a) Yes A A A A A A A A A A A A A A A A
52.219-9 Small Business
Subcontracting Plan. 19.708(b) Yes Al A A A Al A A A A A A A A A A A A
Alternate | 19.708(b)(1) Yes A A A A A A A A A
Alternate | 19.708(b)(1) Yes Al A A A Al A A A A A A A A A A A A
52.219-10 Incentive
Subcontracting Program. 19.708(c)(1) Yes (©) ©) ©) ©) ©) 0 0 O] O 0 0 O] O 0 0 (0]
52.219-11 Special 8(a) Contract
Conditions. (See Note 2.) 19.811-3(a) Yes
52.219-12 Special 8(a)
Subcontract Conditions.
(See Note 2.) 19.811-3(b) No
19.508(¢e)
52.219-14 Limitationson and
Subcontracting. (See Note 2.)| 19.811-3 (€) Yes A A A A A A A A A A A A A A A A
52.219-16 Liquidated Damages—
Subcontracting Plan. 19.708(b)(2) Yes A A A A A A A A A A A A A A A A
52.219-17 Section 8(a) Award.
(See Note 2.) 19.811-3(c) No
52.219-18 Notification of
Competition Limited to
Eligible 8(a) Concerns.
(See Note 2)) 19.811-3(d) No
Alternate | 19.811-3
(See Note 2.) (d)(D) No
FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-11) Matrix 18
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PROVI SI ON OR CLAUSE PRESCRIBED | R| IBR|UcF | FP | cR | FP | R | FP | cR | FP | cR | T&M | LW | com | DDR | A&E| FAC | IND | TRN | sAP | uTL | @
IN c sup | sup | R&D | R&D | svc| svc | con | con | LH e DEL SVC

Alternate I 19.811-3

(See Note 2.) (d)(2) C| No | |

52.219-19 Small Business
Concern Representation for
the Small Business
Competitiveness
Demonstration Program. 19.1007(a) P| No| K Al A Al A A A A A A A

52.219-20 Notice of Emerging
Small Business Set-Aside. 19.1007(b) P No| K A

52.219-21 Small Business Size
Representation for Targeted
Industry Categories under the
Small Business
Competitiveness
Demonstration Program. 19.1007(c) Pl No| K Al A A A Al A A A Al A A A Al A A A A

52.219-22 Small Disadvantaged
Business Status. 19.307(b) Pl No| K A A A A A A A A A A A A A A A A A A A

Alternate | 19.306(b) P|l] No| K A A A A A A A A A A A A A A A A A A A

52.219-23 Notice of Price
Evaluation Adjustment for
Small Disadvantaged

Business Concerns. 19.1104 C | Yes | A A A A A A A A A A A A A A A A A A A

Alternate | 19.1104 C|VYes| | A A A A A A A A A A A A A A A A A A A

Alternate |1 19.1104 C|VYes| | A A A A A A A A A A A A A A A A A A A
52.219-24 Small Disadvantaged

Business Participation

Program—Targets. 19.1204(a) P|lVYes| L (@) 0 0 0 0 O O O O O O O O O O O O O

52.219-25 Small Disadvantaged
Business Participation
Program—Disadvantaged
Status and Reporting. 19.1204(b) C|VYes| | A A A A A A A A A A A A A A A A A A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-11) Matrix 19
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PRI NCI PLE TYPE AND/ OR PURPGSE OF GCONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED | OR| IBR| UCF | FP | CR FP CR FP | CR FP CR | T&M | LMW | cov | DDR | A&E| FAC| IND | TRN | SAP | UTL | T
IN SUP | suPp | R&D | R&D | svC | SvC | CON | CON | LH SvC DEL sSvC

(@]

52.219-26 Small Disadvantaged
Business Participation
Program—Incentive
Subcontracting. 19.1204(c) C|VYes| | ®) ®) ®) ®) ®) O O O O O O O O O O O O O O

52.222-1 Noticeto the
Government of Labor

Disputes. 22.103-5@ | C| Yes| | Al A A A Al A A A Al A A A Al A A A Al A
52.222-2 Payment for Overtime

Premiums. 22.103-5(b) | C| Yes| | A A A A A A A A A
52.222-3 Convict Labor. 22.202 C|VYes| | Al A A A Al A A A Al A A A Al A A A Al A
52.222-4 Contract Work Hours

and Safety Standards Act—

Overtime Compensation. 22.305 C| Yes| | Al A A A Al A A A Al A A A A A A A
52.222-6 Davis-Bacon Act. 22.407(a) ClVYes| | A A A
52.222-7 Withholding of Funds. | 22.407(a) C|lVYes| | A A

52.222-8 Payrollsand Basic
Records. 22.407(a) C|lVYes| | A A

52.222-9 Apprentices and
Trainees. 22.407(a) C|lVYes| | A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-11) WMatrix 20



PART 53—FORMS

53.222

(d) SF 1447 (5/88 Ed.), Solicitation/Contract. SF 1447
isprescribed for usein soliciting supplies or services and for
awarding contracts that result from the bids. It shall be used
when the simplified contract format is used (see 14.201-9)
and may be used in place of the SF 26 or SF 33 with other
solicitations and awards. Agencies may prescribe additional
detailed instructions for use of the form.

(e) SF 129 (Rev. 12/96), Solicitation Mailing List
Application. SF 129 is prescribed for use in establishing
and maintaining lists of potential sources, as specified in
14.205-1(d).

(f) SF 1409 (Rev. 9/88), Abstract of Offers, and SF 1410
(9/88), Abstract of Offers—Continuation. SF 1409 and SF
1410 are prescribed for use in recording bids, as specified in
14.403(a).

(g) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each invitation for bids to facilitate
identification and handling of bids, as specified in
14.202-3(b).

(h) OF 336 (Rev. 3/86), Continuation Sheet. OF 336
may be used as a continuation sheet in solicitations, as spec-
ified in 14.201-2(b).

53.215 Contracting by negotiation.

53.215-1 Solicitation and receipt of proposals.

The following forms are prescribed, as stated in the fol-
lowing paragraphs, for use in contracting by negotiation
(except for construction, architect-engineer services, or
acquisitions made using simplified acquisition procedures):

(&) SF 26 (Rev. 4/85), Award/Contract. SF 26, prescribed
in 53.214(a), may be used in entering into negotiated con-
tracts in which the signature of both parties on a single
document is appropriate, as specified in 15.509(b).

(b) S 30 (Rev. 10/83), Amendment of
Solicitation/Modification of Contract. SF 30, prescribed in
53.243, may be used for amending requests for proposals
and for amending requests for information, as specified in
15.210(b).

(c) SF 33 (Rev. 9/97), Solicitation, Offer and Award. SF
33, prescribed in 53.214(c), may be used in connection with
the solicitation and award of negotiated contracts. Award of
such contracts may be made by either OF 307, SF 33, or SF
26, as specified in 53.214(c) and 15.509. Pending issuance of
anew edition of theform, the referencein “block 1” should be
amended to read “ 15 CFR 700" and in the Caution statement
of “block 9” revise 52.215-10 to read 52.215-1.

(d) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each request for proposals to facilitate
identification and handling of proposals, as specified in
15.210(c).

(e) OF 307 (Rev. 9/97), Contract Award. OF 307 may be
used to award negotiated contracts as specified in 15.509(a).

(f) OF 308 (Rev. 9/97), Solicitation and Offer-Negotiated
Acquisition. OF 308 may be used to support solicitation of
negotiated contracts as specified in 15.210(a). Award of such
contracts may be made by OF 307, as specified in 15.509(a).

(g) OF 309 (Rev. 9/97), Amendment of Solicitation. OF
309 may be used to amend solicitations of negotiated con-
tracts, as specified in 15.210(b).

53.216 Typesof contracts.

53.216-1 Delivery orders and orders under basic

ordering agreements (OF 347).

OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f) (or an approved agency form), may be
used to place orders under indefinite delivery contracts and
basic ordering agreements, as specified in 16.703(d)(2)(i).

53.217—53.218 [Reserved)]

53.219 Small business programs.

The following standard forms are prescribed for use in
reporting small, small disadvantaged and women-owned
small business subcontracting data, as specified in Part 19:

(@ SF 294 (Rev. 12/98) Subcontracting Report for
Individual Contracts. (See 19.704(a)(10).) SF 294 is
authorized for local reproduction and acopy isfurnished for
this purpose in Part 53 of the loose-leaf edition of the FAR.

(b) SF 295 (Rev. 12/98), Summary Subcontract Report.
(See 19.704(a)(10).) SF 295 is authorized for loca repro-
duction and a copy is furnished for this purpose in Part 53
of the loose-leaf edition of the FAR.

(c) OF 312 (1/99), Small Disadvantaged Business
Participation Report. (See Subpart 19.12.)

53.220—53.221 [Reserved]

53.222 Application of labor laws to Government
acquisitions (SF's 99, 308, 1093, 1413, 1444, 1445,
1446, WH-347).

The following forms are prescribed as stated below, for
use in connection with the application of labor laws:

(8 [Reserved]

(b) SF 99 (DOL), Notice of Award of Contract.

(c) SF 308 (DOL) (5/85 Ed.), Request for Determination
and Response to Request. (See 22.404-3(a) and (b).)

(d S 1093 (GAO) (10/71 Ed.), Schedule of
Withholdings under the Davis-Bacon Act and/or the
Contract Work Hours and Safety Standards Act. (See
22.406-9(c)(1).)

(e) SF 1413 (Rev. 6/89), Statement and Acknowledgment.
SF 1413 is prescribed for use in obtaining contractor
acknowledgment of inclusion of required clauses in sub-
contracts, as specified in 22.406-5. Pending issuance of a
new edition of the form, the “ prescribed by” reference at the
bottom right of the form is revised to read “53.222(e)”" .
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(f) SF 1444 (10/87 Ed.), Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a) and
22.1019.)

(9) SF 1445 (Rev. 12/96), Labor Standards Interview.
(See 22.406-7(b).)

(h) SF 1446 (10/87 Ed.), Labor Standards Investigation
Summary Sheet. (See 22.406-8(d).)

(i) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223—53.227 [Reserved]

53.228 Bondsand insurance.

The following standard forms are prescribed for use for
bond and insurance requirements, as specified in Part 28:

() SF 24 (Rev.10/98) Bid Bond. (See28.106-1.) SF 24
is authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the
FAR.

(b) SF 25 (Rev. 5/96) Performance Bond. (See 28.106-
1(b).) SF 25isauthorized for local reproduction and a copy
is furnished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

() SF 25-A (Rev. 10/98) Payment Bond. (See 28.106-
1(c).) SF 25-A is authorized for local reproduction and a
copy isfurnished for this purposein Part 53 of the |oosel eaf
edition of the FAR.

(d S 25-B (Rev. 10/83), Continuation Sheet (For
Standard Forms 24, 25, and 25-A). (See 28.106-1(c).)

(e) SF 28 (Rev. 6/96) Affidavit of Individual Surety. (See
28.106-1(e) and 28.203(b).) SF 28 is authorized for local
reproduction and acopy is furnished for this purposein Part
53 of the looseleaf edition of the FAR.

(fH SF 34 (Rev. 1/90), Annual Bid Bond. (See
28.106-1(f).) SF 34 isauthorized for local reproduction and
acopy is furnished for this purpose in Part 53 of the loose-
leaf edition of the FAR.

(g) SF 35 (Rev. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35isauthorized for local reproduction and a
copy isfurnished for this purpose in Part 53 of the |oosel eaf
edition of the FAR.

(h) SF 273 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Performance Bond. (See 28.106-1(h) and
28.202-1(a)(4).) SF 273 isauthorized for local reproduction
and a copy is furnished for this purpose in Part 53 of the
looseleaf edition of the FAR.

(i) SF 274 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Payment Bond. (See 28.106-1(i) and 28.202-
1(a)(4).) SF 274 is authorized for local reproduction and a
copy isfurnished for this purpose in Part 53 of the loosel eaf
edition of the FAR.

(i) SF 275 (Rev. 10/98) Reinsurance Agreement in Favor
of the United Sates. (See 28.106-1(j) and 28.202-1(a)(4).)

53-8

SF 275 is authorized for local reproduction and a copy is
furnished for this purpose in Part 53 of the looseleaf edition
of the FAR.

(K) SF 1414 (Rev. 10/93), Consent of Surety. SF 1414 is
authorized for local reproduction and a copy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(I SF 1415 (Rev. 7/93), Consent of Surety and Increase
of Penalty. (See 28.106-1(l).) SF 1415 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(m) SF 1416 (Rev. 10/98) Payment Bond for Other than
Construction Contracts. (See 28.106-1(m).) SF 1416 is
authorized for local reproduction and acopy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(n) SF 1418 (Rev. 2/99) Performance Bond For Other
Than Construction Contracts. (See 28.106-1(n).) SF 1418is
authorized for local reproduction and a copy is furnished for
this purposein Part 53 of the looseleaf edition of the FAR.

(o) OF 90 (Rev. 1/90), Release of Lien on Real Property.
(See 28.106-1(0) and 28.203-5(a).) OF 90 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(p) OF 91 (1/90 Ed.), Release of Personal Property from
Escrow. (See 28.106-1(p) and 28.203-5(a).) OF 91 is
authorized for local reproduction and a copy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

53.229 Taxes (SF's 1094, 1094-A).

SF 1094 (Rev. 12/96), U.S. Tax Exemption Form, and S
1094-A (Rev. 12/96), Tax Exemption Forms Accountability
Record. SF's 1094 and 1094-A are prescribed for use in
establishing exemption from State or local taxes, as speci-
fied in 29.302(b).

53.230—53.231 [Reserved)]

53.232 Contract financing (SF 1443).

SF 1443 (10/82), Contractor's Request for Progress
Payment. SF 1443 is prescribed for usein obtaining contrac-
tors' requests for progress payments, as specified in 32.503-1.

53.233—52.234 [Reserved)]

53.235 Research and development contracting (SF

298).

SF 298 (2/89), Report Documentation Page. SF 298 is
prescribed for use in submitting scientific and technical
reports to contracting officers and to technical information
libraries, as specified in 35.010.

53.236 Construction and ar chitect-engineer contracts.

53.236-1 Construction.

The following forms are prescribed, as stated below, for
use in contracting for construction, ateration, or repair, or
dismantling, demolition, or removal of improvements.
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[Insert SF 1418, Performance Bond for Other Than
Construction Contracts (Front)]

[Reduce to Fit]
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PERFORMANCE BOND FOR OTHER THAN DAWEXECUTED (Must be same or later than date of
CONSTRUCTION CONTRACTS contract) OMB No.:9000-0045

(See instructions on reverse)

Public reporting burden for this collection of information is estimated to average 25 minutes per response, including the time for reviewing instructions, searching existing data
sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other
aspect of this collection of information, including suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington,
DC 20405

PRINCIPAL (Legal name and business address) TYPE OF ORGANIZATION ("X™ one)
|:| INDIVIDUAL I:l PARTNERSHIP
[ ] JoINT VENTURE [ ] corporaTION

STATE OF INCORPORATION

SURETY (IES) (Name(s) and business address(es) PENAL SUM OF BOND
MILLION(S) THOUSAND(S) |HUNDRED(S) CENTS

CONTRACT DATE CONTRACT NO.

OPTION DATE OPTION NO.

OBLIGATION:

We, the Principal and Surety(ies), are firmly bound to the United States of America (hereinafter called the Government) in the above penal sum. For
payment of the penal sum, we bind ourselves, our heirs, executors, administrators, and successors, jointly and severally. However, where the
Sureties are corporations acting as co-sureties, we, the Sureties, bind ourselves in such sum "jointly and severally" as well as "severally" only for the
purpose of allowing a joint action or actions against any or all of us. For all other purposes, each Surety binds itself, jointly and severally with the
Principal, for the payment of the sum shown opposite the name of the Surety. If no limit of liability is indicated, the limit of liability is the full amount
of the penal sum.

CONDITIONS:
The Principal has entered into the contract identified above.
THEREFORE:

The above obligation is void if the Principal: (1) Performs and fulfills all the undertakings, covenants, terms, conditions, and agreements of the
contract during either the base term or an optional term of the contract and any extensions thereof that are granted by the Government, with or
without notice to the Surety(ies), and during the life of any guaranty required under the contract, and (2) performs and fulfills all the undertakings,
covenants, terms, conditions, and agreements of any and all duly authorized modifications of the contract that hereafter are made. Notice of those
modifications to the Surety(ies) is waived.

The guaranty for a base term covers the initial period of performance of the contract and any extensions thereof excluding any options. The guaranty
for an option term covers the period of performance for the option being exercised and any extensions thereof.

The failure of a surety to renew a bond for any option term shall not result in a default of any bond previously furnished covering any base or option
term.

WITNESS:
The Principal and Surety(ies) executed this performance bond and affixed their seals on the above date.
PRINCIPAL
1. 2.
SIGNATURE(S)
(Seal) (Seal) Corporate
NAME(S) & T 2. Seal
TITLE(S)
(Typed)
INDIVIDUAL SURETY(IES)
1. 2.
SIGNATURE(S)
(Seal) (Seal)
NAME(S) 1. 2.
(Typed)
CORPORATE SURETY(IES)
NAME & STATE OF INC. LIABILITY LIMIT
<| ADDRESS $
>
1 2.
E SIGNATURE(S) Corporate
14 Seal
8 NAME(S) & |1 2.
TITLE(S)
(Typed)
AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 1418 (REV. 2-99)

Previous edition not usable Prescribed by GSA-FAR (48 CFR) 53.228(b)
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[Insert SF 1418, Performance Bond for Other Than
Construction Contracts (Back)]

[Reduce to Fit]
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NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

1
SIGNATURE(S)

Corporate
Seal

NAME(S) &
TITLE(S)
(Typed)

SURETY B
N

NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

1
SIGNATURE(S)

Corporate
Seal

SURETY C

NAME(S) &
TITLE(S)
(Typed)

=
N

NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

1
SIGNATURE(S)

Corporate
Seal

SURETY D

NAME(S) &
TITLE(S)
(Typed)

=
N

NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

1
SIGNATURE(S)

Corporate
Seal

NAME(S) &
TITLE(S)
(Typed)

SURETY E
N

NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

SIGNATURE(S)

Corporate
Seal

SURETY F

NAME(S) & |1. 2.
TITLE(S)
(Typed)

NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

1
SIGNATURE(S)

Corporate
Seal

SURETY G

NAME(S) &
TITLE(S)
(Typed)

=
N

PREMIUM

BOND } RATE PER THOUSAND ($)

TOTAL ($)

INSTRUCTIONS

1. This form is authorized for use in connection with Government
contracts. Any deviation from this form will require the written
approval of the Administrator of General Services.

2. Insert the full legal name and business address of the Principal in
the space designated "Principal" on the face of the form. An
authorized person shall sign the bond. Any person signing in a
representative capacity (e.g., an attorney-in-fact) must furnish
evidence of authority if that representative is not a member of the firm,
partnership, or joint venture, or an officer of the coporation involved.

3. (a) Corporations executing the bond as sureties must appear on
the Department of the Treasury's list of approved sureties and must
act within the limitation listed therein. Where more than one corporate
surety is involved, their names and addresses shall appear in the
spaces (Surety A, Surety B, etc.) headed "CORPORATE
SURETY(IES)." In the space designated "SURETY(IES)" on
the face of the form, insert only the letter identification of the sureties.

(b) Where individual sureties are involved, a completed Affidavit
of Individual Surety (Standard Form 28) for each individual surety,
shall accompany the bond. The Government may require the surety
to furnish additional substantiating information concerning their
financial capability.

4. Corporations executing the bond shall affix their corporate seals.
Individuals shall execute the bond opposite the word "Corporate
Seal", and shall affix an adhesive seal if executed in Maine, New
Hampshire, or any other jurisdiction requiring adhesive seals.

5. Type the name and title of each person signing this bond in the
space provided.

6. Unless otherwise specified, the bond shall be submitted to the
contracting office that awarded the contract.

STANDARD FORM 1418 (ReV.2-99 ) BACK



PERFORMANCE BOND FOR OTHER THAN DAWEXECUTED (Must be same or later than date of
CONSTRUCTION CONTRACTS contract) OMB No.:9000-0045

(See instructions on reverse)

Public reporting burden for this collection of information is estimated to average 25 minutes per response, including the time for reviewing instructions, searching existing data
sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other
aspect of this collection of information, including suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington,
DC 20405

PRINCIPAL (Legal name and business address) TYPE OF ORGANIZATION ("X™ one)
|:| INDIVIDUAL I:l PARTNERSHIP
[ ] JoINT VENTURE [ ] corporaTION

STATE OF INCORPORATION

SURETY (IES) (Name(s) and business address(es) PENAL SUM OF BOND
MILLION(S) THOUSAND(S) |HUNDRED(S) CENTS

CONTRACT DATE CONTRACT NO.

OPTION DATE OPTION NO.

OBLIGATION:

We, the Principal and Surety(ies), are firmly bound to the United States of America (hereinafter called the Government) in the above penal sum. For
payment of the penal sum, we bind ourselves, our heirs, executors, administrators, and successors, jointly and severally. However, where the
Sureties are corporations acting as co-sureties, we, the Sureties, bind ourselves in such sum "jointly and severally" as well as "severally" only for the
purpose of allowing a joint action or actions against any or all of us. For all other purposes, each Surety binds itself, jointly and severally with the
Principal, for the payment of the sum shown opposite the name of the Surety. If no limit of liability is indicated, the limit of liability is the full amount
of the penal sum.

CONDITIONS:
The Principal has entered into the contract identified above.
THEREFORE:

The above obligation is void if the Principal: (1) Performs and fulfills all the undertakings, covenants, terms, conditions, and agreements of the
contract during either the base term or an optional term of the contract and any extensions thereof that are granted by the Government, with or
without notice to the Surety(ies), and during the life of any guaranty required under the contract, and (2) performs and fulfills all the undertakings,
covenants, terms, conditions, and agreements of any and all duly authorized modifications of the contract that hereafter are made. Notice of those
modifications to the Surety(ies) is waived.

The guaranty for a base term covers the initial period of performance of the contract and any extensions thereof excluding any options. The guaranty
for an option term covers the period of performance for the option being exercised and any extensions thereof.

The failure of a surety to renew a bond for any option term shall not result in a default of any bond previously furnished covering any base or option
term.

WITNESS:
The Principal and Surety(ies) executed this performance bond and affixed their seals on the above date.
PRINCIPAL
1. 2.
SIGNATURE(S)
(Seal) (Seal) Corporate
NAME(S) & T 2. Seal
TITLE(S)
(Typed)
INDIVIDUAL SURETY(IES)
1. 2.
SIGNATURE(S)
(Seal) (Seal)
NAME(S) 1. 2.
(Typed)
CORPORATE SURETY(IES)
NAME & STATE OF INC. LIABILITY LIMIT
<| ADDRESS $
>
1 2.
E SIGNATURE(S) Corporate
14 Seal
8 NAME(S) & |1 2.
TITLE(S)
(Typed)
AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 1418 (REV. 2-99)

Previous edition not usable Prescribed by GSA-FAR (48 CFR) 53.228(b)



NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

1
SIGNATURE(S)

Corporate
Seal

NAME(S) &
TITLE(S)
(Typed)

SURETY B
N

NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

1
SIGNATURE(S)

Corporate
Seal

SURETY C

NAME(S) &
TITLE(S)
(Typed)

=
N

NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

1
SIGNATURE(S)

Corporate
Seal

SURETY D

NAME(S) &
TITLE(S)
(Typed)

=
N

NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

1
SIGNATURE(S)

Corporate
Seal

NAME(S) &
TITLE(S)
(Typed)

SURETY E
N

NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

SIGNATURE(S)

Corporate
Seal

SURETY F

NAME(S) & |1. 2.
TITLE(S)
(Typed)

NAME &
ADDRESS

STATE OF INC. LIABILITY LIMIT
$

1
SIGNATURE(S)

Corporate
Seal

SURETY G

NAME(S) &
TITLE(S)
(Typed)

=
N

PREMIUM

BOND } RATE PER THOUSAND ($)

TOTAL ($)

INSTRUCTIONS

1. This form is authorized for use in connection with Government
contracts. Any deviation from this form will require the written
approval of the Administrator of General Services.

2. Insert the full legal name and business address of the Principal in
the space designated "Principal" on the face of the form. An
authorized person shall sign the bond. Any person signing in a
representative capacity (e.g., an attorney-in-fact) must furnish
evidence of authority if that representative is not a member of the firm,
partnership, or joint venture, or an officer of the coporation involved.

3. (a) Corporations executing the bond as sureties must appear on
the Department of the Treasury's list of approved sureties and must
act within the limitation listed therein. Where more than one corporate
surety is involved, their names and addresses shall appear in the
spaces (Surety A, Surety B, etc.) headed "CORPORATE
SURETY(IES)." In the space designated "SURETY(IES)" on
the face of the form, insert only the letter identification of the sureties.

(b) Where individual sureties are involved, a completed Affidavit
of Individual Surety (Standard Form 28) for each individual surety,
shall accompany the bond. The Government may require the surety
to furnish additional substantiating information concerning their
financial capability.

4. Corporations executing the bond shall affix their corporate seals.
Individuals shall execute the bond opposite the word "Corporate
Seal", and shall affix an adhesive seal if executed in Maine, New
Hampshire, or any other jurisdiction requiring adhesive seals.

5. Type the name and title of each person signing this bond in the
space provided.

6. Unless otherwise specified, the bond shall be submitted to the
contracting office that awarded the contract.

STANDARD FORM 1418 (ReV.2-99 ) BACK
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FAR segment OMB Control Number FAR segment OMB Control Number
30.6 9000-0129 52.214-16 9000-0044
31.205-46 9000-0079 52.214-21 9000-0039
31.205-46(8)(3) 9000-0088 52.214-26 9000-0034
32 9000-0035 52.214-28 9000-0013
32.000 9000-0138 52.215-2 9000-0034
321 9000-0070 and 52.215-1(c)(2)(iv) 9000-0048

9000-0138 52.215-1(d) 9000-0044
322 9000-0138 52.215-6 9000-0047
324 9000-0073 52.215-9 9000-0078
325 9000-0010 and 52.215-12 9000-0013

9000-0138 52.215-13 9000-0013
32.7 9000-0074 52.215-14 9000-0080
329 9000-0102 52.215-19 9000-0015
32.10 9000-0138 52.215-20 9000-0013
33 9000-0035 52.215-21 9000-0013
34.1 9000-0133 52.216-2 9000-0068
36.213-2 9000-0037 52.216-3 9000-0068
36.603 9000-0004 and 52.216-4 9000-0068

9000-0005 52.216-5 9000-0071
36.701 9000-0037 52.216-6 9000-0071
41.202(c) 9000-0125 52.216-7 9000-0069
42.205(f) 9000-0026 52.216-10 9000-0067
27 9000-0013 52.216-13 9000-0069
42.12 9000-0076 52.216-15 9000-0069
42.13 9000-0076 52.216-16 9000-0067
42.14 9000-0056 52.216-17 9000-0067
45 9000-0075 52.219-9 9000-0006
46 9000-0077 52.219-10 9000-0006
47 9000-0061 52.219-19 9000-0100
48 9000-0027 52.219-20 9000-0100
49 9000-0028 52.219-21 9000-0100
50 9000-0029 52.219-22 9000-0150
51.1 9000-0031 52.219-23 9000-0150
51.2 9000-0032 52.219-25 9000-0150
52.203-2 9000-0018 52.222-2 9000-0065
52.203-7 9000-0091 52.222-4 1215-0119
52.204-3 9000-0097 52.222-6 1215-0140
52.204-6 9000-0145 52.222-8 1215-0149 and
52.207-3 9000-0114 1215-0017
52.208-8 9000-0113 52.222-11 9000-0014
52.208-9 9000-0113 52.222-18 9000-0127
52.209-1(b) 9000-0020 52.222-21 1215-0072
52.209-1(c) 9000-0083 52.222-22 1215-0072
52.209-5 9000-0094 2.222-23 1215-0072
52.209-6 9000-0094 52.222-25 1215-0072
52.210-8 9000-0018 52.222-26 1215-0072
52.210-9 9000-0016 52.222-27 1215-0072
52.210-10 9000-0017 52.222-35 1215-0072
52.212-1 9000-0043 52.222-36 1215-0072
52.212-2 9000-0043 52.222-41 1215-0017 and
52.212-3 9000-0136 1215-0150
52.214-14 9000-0047 52.222-46 9000-0066
52.214-15 9000-0044 52.223-1 9000-0021
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FAR segment OMB Control Number FAR segment OMB Control Number
52.223-4 9000-0134 52.241-1 9000-0126
52.223-5 9000-0147 52.241-3 9000-0122
52.223-6(b)(5) 9000-0101 52.241-7 9000-0123
52.223-7 9000-0107 52.241-13 9000-0124
52.223-8 9000-0134 52.242-12 9000-0056
52.225-1 9000-0024 52.243-1 9000-0026
52.225-6 9000-0023 52.243-2 9000-0026
52.225-8 9000-0025 52.243-3 9000-0026
52.225-10 9000-0022 52.243-4 9000-0026
52.225-20 9000-0130 52.243-6 9000-0026
52.227-14 9000-0090 52.243-7 9000-0026
52.227-15 9000-0090 52.245-2 9000-0075
52.227-17 9000-0090 52.245-5 9000-0075
52.227-18 9000-0090 52.245-7 9000-0075
52.227-20 9000-0090 52 9459 9000-0075
52.227-21 9000-0090 52.245-10 9000-0075
g;ggg; 3888‘883: . 52.245-17 9000-0075
L5 3000-0115 an 52.245-18 9000-0075
- 52.246-2 9000-0077
52.228-13 9000-0045 52 246-3 9000-0077
52.228-15 9000-0045

52.246-4 9000-0077

52.228-16 9000-0045 and
9000-0119 52.246-5 9000-0077
52.229-2 9000-0059 52.246-6 9000-0077
52 230-6 9000-0129 52.246-7 9000-0077
52 2305 9000-0070 52.246-8 9000-0077
52 930.7 9000-0070 52.246-10 9000-0077
52 232.10 9000-0070 52.246-12 9000-0077
52.232-13 9000-0010 52.247-2 9000-0053
52.232-14 9000-0010 52.247-29 9000-0061
52.232-20 9000-0074 52.247-32 9000-0061
52.232-21 9000-0074 52.247-33 9000-0061
52.232-22 9000-0074 52.247-34 9000-0061
52.232-27 9000-0102 52.247-35 9000-0061
52.232-29 9000-0138 52.247-36 9000-0061
52.232-30 9000-0138 52.247-37 9000-0061
52.232-31 9000-0138 52.247-38 9000-0061
52.232-32 9000-0138 52.247-39 9000-0061
52.233-1 9000-0035 52.247-40 9000-0061
52.234-1 9000-0133 52.247-41 9000-0061
52.236-5 9000-0062 52.247-42 9000-0061
52.236-13 1220-0029 and 52.247-43 9000-0061
9000-0060 52.247-44 9000-0061
52.236-15 9000-0058 52.247-48 9000-0061

52.236-19 9000-0064 52.247-51 9000-0057
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4.602

(4) Include a means of providing widespread pub-
lic notice of acquisition opportunities through the single,
Governmentwide point of entry and a means of respond-
ing to notices or solicitations electronically; and

(5) Comply with nationally and internationally rec-
ognized standards that broaden interoperability and ease
the electronic interchange of information, such as stan-
dards established by the National Institute of Standards
and Technology.

(c) Before using electronic commerce, the agency head
shall ensure that the agency systems are capable of ensuring
authentication and confidentiality commensurate with the
risk and magnitude of the harm from loss, misuse, or unau-
thorized access to or modification of the information.

Subpart 4.6—Contract Reporting

4.600 Scope of subpart.
This subpart prescribes uniform reporting requirements
for the Federal Procurement Data System (FPDS).

4.601 Record requirements.

(a) Each executive agency shall establish and maintain
for a period of 5 years a computer file, by fiscal year, con-
taining unclassified records of all procurements exceeding
$25,000.

(b) With respect to each procurement carried out using
competitive procedures, agencies shall be able to access
from the computer file, as a minimum, the following infor-
mation:

(1) The date of contract award.

(2) Information identifying the source to whom the
contract was awarded.

(3) The property or services obtained by the
Government under the procurement.

(4) The total cost of the procurement.

(5) Those procurements which result in the submis-
sion of a single bid or proposal so that they can be
separately categorized and designated noncompetitive pro-
curements using competitive procedures.

(c) In addition to paragraph (b) of this section with
respect to each procurement carried out using procedures
other than competitive procedures, agencies shall be able to
access from the computer file—

(1) The reason under Subpart 6.3 for the use of such
procedures; and

(2) The identity of the organization or activity which
conducted the procurement.

(d) In addition to the information described in paragraphs
(b) and (c) of this section, for procurements in excess of
$25,000, agencies shall be able to access information on the
following from the compuiter file:

(1) Awards to small disadvantaged businesses using
either set-asides or full and open competition.

(2) Awards to business concerns owned and controlled
by women.

(3) The number of offers received in response to a
solicitation.

(4) Task or delivery order contracts.

(5) Contractsfor the acquisition of commercial items.

(e) This information shall be transmitted to the Federal

Procurement Data System in accordance with agency pro-
cedures.

4.602 Federal Procurement Data System.

(a) The FPDS provides a comprehensive mechanism for
assembling, organizing, and presenting contract placement
datafor the Federal Government. Federal agenciesreport data
to the Federal Procurement Data Center (FPDC), which col-
lects, processes, and disseminates official statistical dataon
Federal contracting. The data provide—

(1) A basis for recurring and specia reports to the
President, the Congress, the General Accounting Office,
Federal executive agencies, and the general public;

(2) A means of measuring and assessing the impact of
Federal contracting on the Nation's economy and the extent to
which small, small disadvantaged and women-owned small
business concerns are sharing in Federal contracts; and

(3) Data for other policy and management control
purposes.

(b) The FPDS Reporting Manual provides acompletelist
of reporting and nonreporting agencies and organizations.
This manua (available at no charge from the—

General Services Administration
Federal Procurement Data Center
7th & D Streets, SW

Room 5652

Washington, DC 20407
Telephone (202) 401-1529

FAX (202) 401-1546)

provides the necessary instruction to the data collection
point in each agency as to what data are required and how
often to provide the data.

(c) Data collection points in each agency report data on
SF 279, Federal Procurement Data System (FPDS)—
Individual Contract Action Report, and SF 281, Federal
Procurement Data System (FPDS)—Summary Contract
Action Report ($25,000 or Less), or computer-generated
equivalent. Although the SF 279 and SF 281 are not manda-
tory for use by the agencies, they do provide the mandatory
format for submitting data to the FPDS.

(d) The contracting officer shall report a Contractor
Identification Number for each successful offeror. A Data

(FAC97-11) 4-5
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Universal Numbering System (DUNS) number, which is a
nine-digit number assigned by Dun and Bradstreet
Information Services to an establishment, is the Contractor
Identification Number for Federal contractors. The DUNS
number reported must identify the successful offeror’s name
and address exactly as stated in the offer and resultant con-
tract. The contracting officer shall ask the offeror to provide
its DUNS number by using the provision prescribed at
4.603(a). If the successful offeror does not provide its num-
ber, the contracting officer shal contact the offeror and
obtain the DUNS number.

4.603 Solicitation provisions.

(a)(2) The contracting officer shall insert the provision at
52.204-6, Data Universal Numbering System (DUNS)
Number, in solicitations that are expected to result in a
requirement for the generation of an SF 279, Federal
Procurement Data System (FPDS)—Individual Contract
Action Report (see 4.602(c)), or asimilar agency form.

(2) For offerors located outside the United States, the
contracting officer may modify paragraph (c) of the provi-
sion at 52.204-6 to provide the correct phone numbers for
the Dun & Bradstreet officesin the areas from which offer-
ors are anticipated to respond.

(b) The contracting officer shall insert the provision at
52.204-5, Women-Owned Business (Other Than Small
Business), in al solicitations that are not set aside for small
business concerns and that exceed the simplified acquisition
threshold, if the contract is to be performed inside the
United States, itsterritories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of
Columbia.

Subpart 4.7—Contractor Records Retention

4.700 Scope of subpart.

This subpart provides policies and procedures for reten-
tion of records by contractors to meet the records review
requirements of the Government. In this subpart, the terms
“contracts’ and “contractors”’ include “subcontracts’ and
“subcontractors.”

4701 Purpose.

The purpose of this subpart is to generaly describe
records retention requirements and to allow reductions in
the retention period for specific classes of records under
prescribed circumstances.

4,702 Applicability.
(@) This subpart applies to records generated under con-
tracts that contain one of the following clauses:
(1) Audit and Records—Sealed Bidding (52.214-26).
(2) Audit and Records—Negotiation (52.215-2).

(b) This subpart is not mandatory on Department of
Energy contracts for which the Comptroller General alows
aternative records retention periods. Apart from this excep-
tion, this subpart applies to record retention periods under
contracts that are subject to Chapter 137, Title 10, U.S.C.,
and the Federal Property and Administrative Services Act of
1949, as amended, 40 U.S.C. 471, et seq.

4,703 Palicy.

(a) Except as stated in 4.703(b), contractors shall make
available records, which includes books, documents,
accounting procedures and practices, and other data, regard-
less of type and regardless of whether such items are in
written form, in the form of computer data, or in any other
form, and other supporting evidence to satisfy contract
negotiation, administration, and audit requirements of the
contracting agencies and the Comptroller General for—

(1) 3yearsafter final payment or, for certain records;

(2) The period specified in 4.705 through 4.705-3,
whichever of these periods expires first.

(b) Contractors shall make available the foregoing
records and supporting evidence for alonger period of time
than is required in 4.703(a) if—

() A retention period longer than that cited in
4.703(a) is specified in any contract clause; or

(2) The contractor, for its own purposes, retains the
foregoing records and supporting evidence for a longer
period. Under this circumstance, the retention period shall
be the period of the contractor’s retention or 3 years after
final payment, whichever period expires first.

(3) Thecontractor does not meet the original due date
for submission of final indirect cost rate proposals specified
in subparagraph (d)(2) of the clause at 52.216-7, Allowable
Cost and Payment, and subparagraph (c)(2) of the clause at
52.216-13, Allowable Cost and Payment—Facilities. Under
these circumstances, the retention periods in 4.705 shall be
automatically extended one day for each day the proposal is
not submitted after the original due date.

(c) Nothingin this section shall be construed to preclude
a contractor from duplicating or storing original records in
electronic form unless they contain significant information
not shown on the record copy. Original records need not be
maintained or produced in an audit if the contractor or sub-
contractor provides photographic or electronic images of
the original records and meets the following reguirements:

(1) The contractor or subcontractor has established
procedures to ensure that the imaging process preserves
accurate images of the original records, including signatures
and other written or graphic images, and that the imaging
processis reliable and secure so as to maintain the integrity
of the records.
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upon the demand of either the Government or the contrac-
tor. The contractor may request an extension of time if the
guantity variation is such as to cause an increase in the time
necessary for completion. The contracting officer must
receive the request in writing within 10 days from the begin-
ning of the period of delay. However, the contracting officer
may extend thistime limit before the date of final settlement
of the contract. The contracting officer shall ascertain the
facts and make any adjustment for extending the completion
date that the findings justify.

11.703 Contract clauses.

(&) The contracting officer shall insert the clause at
52.211-16, Variation in Quantity, in solicitations and con-
tracts, if authorizing a variation in quantity in fixed-price
contracts for supplies or for services that involve the fur-
nishing of supplies.

(b) The contracting officer may insert the clause at 52.211-
17, Delivery of Excess Quantities, in solicitations and
contracts when afixed-price supply contract is contemplated.

(c) The contracting officer shall insert the clause at
52.211-18, Variation in Estimated Quantity, in solicitations
and contracts when a fixed-price construction contract is
contemplated that authorizes a variation in the estimated
quantity of unit-priced items.

Subpart 11.8—Testing

11.801 Preaward in-use evaluation.

Supplies may be evaluated under comparabl e in-use con-
ditions without a further test plan, provided offerors are so
advised in the solicitation. The results of such tests or
demonstrations may be used to rate the proposal, to deter-
mine technical acceptability, or otherwise to evaluate the
proposal (see 15.305).
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(i) The warranty is adequate to protect the needs
of the Government, e.g., items covered by the warranty and
length of warranty;

(ii) The terms alow the Government effective
postaward administration of the warranty to include the iden-
tification of warranted items, procedures for the return of
warranted items to the contractor for repair or replacement,
and collection of product performance information; and

(iii) Thewarranty is cost-effective.

(2) In some markets, it may be customary commer-
cial practice for contractors to exclude or limit the implied
warranties contained in 52.212-4 in the provisions of an
express warranty. In such cases, the contracting officer
shall ensure that the express warranty providesfor the repair
or replacement of defective items discovered within a rea-
sonable period of time after acceptance.

(3) Express warranties shal be included in the con-
tract by addendum (see 12.302).

Subpart 12.5—Applicability of Certain Laws
to the Acquisition of Commercial Items

12,500 Scope of subpart.

As required by Section 34 of the Office of Federd
Procurement Policy Act (41 U.S.C. 430), this subpart lists
provisions of lawsthat are not applicable to contractsfor the
acquisition of commercial items, or are not applicable to
subcontracts, at any tier, for the acquisition of acommercial
item. This subpart aso lists provisions of law that have
been amended to eliminate or modify their applicability to
either contracts or subcontracts for the acquisition of com-
mercial items.

12501 Applicability.

(a) Thissubpart appliesto any contract or subcontract at
any tier for the acquisition of commercial items.

(b) Nothing in this subpart shall be construed to autho-
rize the waiver of any provision of law with respect to any
subcontract if the prime contractor is reselling or distribut-
ing commercia items of another contractor without adding
value. Thislimitation isintended to preclude establishment
of unusual contractual arrangements solely for the purpose
of Government sales.

(c) For purposes of this subpart, contractors awarded
subcontracts under Subpart 19.8, Contracting with the
Small Business Administration (the 8(a) Program), shall be
considered prime contractors.

12502 Procedures.

(8 The FAR prescription for the provision or clause for
each of the laws listed in 12.503 has been revised in the
appropriate part to reflect its proper application to prime
contracts for the acquisition of commercial items.

(b) For subcontracts for the acquisition of commercial
items or commercial components, the clauses at 52.212-5,
Contract Terms and Conditions Required to Implement
Statutes or Executive Orders—Commercia Items, and
52.244-6, Subcontracts for Commercia Items and
Commercial Components, reflect the applicability of the
laws listed in 12.504 by identifying the only provisions and
clauses that are required to be included in a subcontract at
any tier for the acquisition of commercial items or commer-
cial components.

12.503 Applicability of certain laws to Executive
agency contracts for the acquisition of commercial
items.

(8 The following laws are not applicable to executive
agency contracts for the acquisition of commercial items:

(1) 41 U.SC. 43, Walsh-Healey Act (see Subpart
22.6).

(2) 41 U.SC. 254(a) and 10 U.S.C. 2306(b),
Contingent Fees (see 3.404).

(3) 41 U.S.C. 416(a)(6), Minimum Response Time
for Offers under Office of Federal Procurement Policy Act
(see 5.203).

(4) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see 23.501).

(b) Certain requirements of the following laws have
been eliminated for executive agency contracts for the
acquisition of commercial items:

(1) 33 U.S.C. 1368, Requirement for a clause under
the Federal Water Pollution Control Act (see 23.105).

(2) 40 U.S.C. 327 et seq., Requirement for a certifi-
cate and clause under the Contract Work Hours and Safety
Standards Act (see 22.305).

(3) 41 U.S.C. 57(a) and (b), and 58, Requirement for
a clause and certain other requirements related to the Anti-
Kickback Act of 1986 (see 3.502).

(4) 42 U.S.C. 7606, Requirement for a clause under
the Clean Air Act (see 23.105).

(5) 49 U.S.C. 40118, Requirement for a clause under
the Fly American provisions (see 47.405).

(c) The applicahility of the following laws have been
modified in regards to Executive agency contracts for the
acquisition of commercial items:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition
on Limiting Subcontractor Direct Sales to the United States
(see 3.503).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 23064, Truthin
Negotiations Act (see 15.403).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).
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12.504 Applicability of certain laws to subcontracts for
the acquisition of commercial items.

(a8 The following laws are not applicable to subcon-
tracts at any tier for the acquisition of commercial items or
commercial components at any tier:

(1) 15 U.S.C. 644(d), Requirements relative to labor
surplus areas under the Small Business Act (see Subpart
19.2).

(2) 19 U.S.C. 1202, Tariff Act of 1930 (see Subpart
25.6).

(3) 19 U.S.C. 1309, Supplies for Certain Vessels and
Aircraft (see Subpart 25.6).

(4) 19 U.S.C. 2701, et seq., Authority to Grant Duty
Free Treatment (see Subpart 25.6).

(5) 31 U.S.C. 1352, Limitation on Payments to
Influence Certain Federal Transactions (see Subpart 3.8).

(6) 41 U.S.C. 43, Walsh-Healey Act (see Subpart
22.6).

(7) 41 U.S.C. 253d, Validation of Proprietary Data
Restrictions (see Subpart 27.4).

(8) 41 U.S.C. 254(a) and 10 U.S.C. 2306(b),
Contingent Fees (see Subpart 3.4).

(9) 41 U.S.C. 254d(c) and 10 U.S.C. 2313(c),
Examination of Records of Contractor, when a subcontrac-
tor is not required to provide cost or pricing data (see
15.209(b)).

(10) 41 U.S.C. 351, Service Contract Act of 1965, as
amended (see Subpart 22.10).

(11) 41 U.S.C. 416(a)(6), Minimum Response Time
for Offers under Office of Federal Procurement Policy Act
(see Subpart 5.2).

(12) 41 U.S.C. 4184, Rights in Technical Data (see
Subpart 27.4).

(13) 41 U.S.C. 701, et seq., Drug-FreeWorkplaceAct
of 1988 (see Subpart 23.5).

(14) 46 U.S.C. 1241(b), Transportation in American
Vessels of Government Personnel and Certain Cargo (see
Subpart 47.5)(inapplicability effective May 1, 1996).

(15) 49 U.S.C. 40118, Fly American provisions (see
Subpart 47.4).

(b) Certain requirements of the following laws have
been eliminated for subcontracts at any tier for the acquisi-
tion of commercial items or commercial components:

(1) 33 U.S.C. 1368, Requirement for a certificate and
clause under the Federal Water Pollution Control Act (see
Subpart 23.1).

(2) 40 U.S.C. 327, et seq., Requirement for a certifi-
cate and clause under the Contract Work Hours and Safety
Standards Act (see Subpart 22.3).

(3) 42 U.S.C. 7606, Requirements for a certificate
and clause under the Clean Air Act (see Subpart 23.1).
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(c) The applicability of the following laws has been
modified in regards to subcontracts at any tier for the acqui-
sition of commercial items or commercial components:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition
on Limiting Subcontractor Direct Sales to the United States
(see Subpart 3.5).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a, Truthin
Negotiations Act (see Subpart 15.4).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).

Subpart 12.6—Streamlined Proceduresfor
Evaluation and Solicitation for Commercial
[tems

12.601 General.

This subpart provides optional proceduresfor (a) stream-
lined evaluation of offers for commercial items; and (b)
streamlined solicitation of offers for commercial items for
use where appropriate. These procedures are intended to
simplify the process of preparing and issuing solicitations,
and evaluating offers for commercia items consistent with
customary commercial practices.

12.602 Streamlined evaluation of offers.

(@) When evauation factors are used, the contracting
officer may insert a provision substantially the same as the
provision at 52.212-2, Evaluation—Commercia Items, in
solicitations for commercial items or comply with the pro-
cedures in 13.106 if the acquisition is being made using
simplified acquisition procedures. When the provision at
52.212-2 is used, paragraph (@) of the provision shall be tai-
lored to the specific acquisition to describe the evaluation
factors and relative importance of those factors. However,
when using the simplified acquisition proceduresin Part 13,
contracting officers are not required to describe the relative
importance of evaluation factors.

(b) Offersshall be evaluated in accordance with the cri-
teria contained in the solicitation. For many commercia
items, the criteria need not be more detailed than technical
(capability of the item offered to meet the agency need),
price and past performance. Technical capability may be
evaluated by how well the proposed products meet the
Government requirement instead of predetermined subfac-
tors. Solicitations for commercial items do not have to
contain subfactors for technical capability when the solici-
tation adequately describes the item's intended use. A
technical evaluation would normally include examination of
such things as product literature, product samples (if
requested), technical features and warranty provisions. Past
performance shall be evaluated in accordance with the pro-
cedures in 13.106 or Subpart 15.3, as applicable. The
contracting officer shall ensure the instructions provided in
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action deem only one source reasonably available (e.g.,
urgency, exclusive licensing agreements, or industrial mobi-
lization).

(2) For sole source acquisitions of commercial items
in excess of the simplified acquisition threshold conducted
pursuant to Subpart 13.5, the requirements at 13.501(a)
apply.

(c) Soliciting orally. (1) The contracting officer shall
solicit quotations orally to the maximum extent practica-
ble, if—

(i) The acquisition does not exceed the simpli-
fied acquisition threshold;

(ii) Oral solicitation is more efficient than solic-
iting through available electronic commerce alternatives;
and

(iii) Noticeis not required under 5.101.

(2) However, an oral solicitation may not be practi-
cable for contract actions exceeding $25,000 unless
covered by an exception in 5.202.

(d) Written solicitations. If obtaining electronic or
oral quotations is uneconomical or impracticable, the con-
tracting officer should issue paper solicitations for
contract actions likely to exceed $25,000. The contract-
ing officer shall issue a written solicitation for
construction requirements exceeding $2,000.

(e) Use of options. Options may be included in solic-
itations, provided the requirements of Subpart 17.2 are
met and the aggregate value of the acquisition and all
options does not exceed the dollar threshold for use of
simplified acquisition procedures.

(f) Inquiries. An agency should respond to inquiries
received through any medium (including FACNET) if
doing so would not interfere with the efficient conduct of
the acquisition. For an acquisition conducted through
FACNET, an agency must respond to telephonic or fac-
simile inquiries only if it is unable to receive inquiries
through FACNET.

13.106-2 Evaluation of quotations or offers.
(@) General. (1) The contracting officer shall evaluate
quotations or offers—
(i) Inanimpartial manner; and
(ii) Inclusive of transportation charges from the
shipping point of the supplier to the delivery destination.
(2) Quotations or offers shall be evaluated on the
basis established in the solicitation.
(3) All quotations or offers shall be considered (see
paragraph (b) of this subsection).

(b) Evaluation procedures. (1) The contracting offi-
cer has broad discretion in fashioning suitable evaluation
procedures. The procedures prescribed in Parts 14 and 15
are not mandatory. At the contracting officer's discretion,

one or more, but not necessarily all, of the evaluation pro-
cedures in Part 14 or 15 may be used.

(2) If using price and other factors, ensure that quo-
tations or offers can be evaluated in an efficient and
minimally burdensome fashion. Formal evaluation plans
and establishing a competitive range, conducting discus-
sions, and scoring quotations or offers are not required.
Contracting offices may conduct comparative evaluations
of offers. Evaluation of other factors, such as past perfor-
mance—

(i) Does not require the creation or existence of
aformal data base; and

(ii) May be based on information such as the
contracting officer's knowledge of and previous experi-
ence with the supply or service being acquired, customer
surveys, or other reasonable basis.

(3) For acquisitions conducted using FACNET or a
method that permits electronic response to the solicita-
tion, the contracting officer may—

(i) After preliminary consideration of all quota-
tions or offers, identify from all quotations or offers
received one that is suitable to the user, such as the low-
est priced brand name product, and quickly screen all
lower priced quotations or offers based on readily dis-
cernible value indicators, such as past performance,
warranty conditions, and maintenance availability; or

(ii) Where an evaluation is based only on price
and past performance, make an award based on whether
the lowest priced of the quotations or offers having the
highest past performance rating possible represents the
best value when compared to any lower priced quotation
or offer.

13.106-3 Award and documentation.

() Basisfor award. Before making award, the con-
tracting officer shall determine that the proposed priceis
fair and reasonable.

(1) Whenever possible, base price reasonableness
on competitive quotations or offers.

(2) If only oneresponse is received, include a state-
ment of price reasonableness in the contract file. The
statement may be based on—

(i) Market research;

(i) Comparison of the proposed price with
prices found reasonable on previous purchases;

(iii) Current price lists, catalogs, or advertise-
ments;

(iv) Acomparison with similar itemsin arelated
industry;

(v) Vaueanalysis,

(vi) The contracting officer's personal knowl-
edge of the item being purchased;
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(vii) Comparison to an independent Government
estimate; or

(viii) Any other reasonable basis.

(3) Occasionally an item can be obtained only from
a supplier that quotes a minimum order price or quantity
that either unreasonably exceeds stated quantity require-
ments or results in an unreasonable price for the quantity
required. In these instances, the contracting officer should
inform the requiring activity of all facts regarding the quo-
tation or offer and ask it to confirm or alter its
requirement. The file shall be documented to support the
final action taken.

(b) File documentation and retention. Keep documen-
tation to aminimum. Purchasing offices shall retain data
supporting purchases (paper or electronic) to the minimum
extent and duration necessary for management review pur-
poses (see Subpart 4.8). The following illustrate the extent
to which quotation or offer information should be
recorded:

(1) Oral solicitations. The contracting office
should establish and maintain records of oral price quota-
tionsin order to reflect clearly the propriety of placing the
order at the price paid with the supplier concerned. In
most cases, thiswill consist merely of showing the names
of the suppliers contacted and the prices and other terms
and conditions quoted by each.

(2) Written solicitations (see 2.101). For acquisi-
tions not exceeding the simplified acquisition threshold,
limit written records of solicitations or offers to notes or
abstracts to show prices, delivery, references to printed
price lists used, the supplier or suppliers contacted, and
other pertinent data.

(3) Secial situations.
ments—

(i) Explaining the absence of competition if only
one source is solicited and the acquisition does not exceed
the simplified acquisition threshold (does not apply to an
acquisition of utility services available from only one
source); or

(if) Supporting the award decision if other than
price-related factors were considered in selecting the sup-
plier.

(c) Notification. For acquisitions that do not exceed
the simplified acquisition threshold and for which auto-
matic notification is not provided through FACNET or an
electronic commerce method that employs widespread
electronic public notice, notification to unsuccessful sup-
pliers shall be given only if requested or required by 5.301.

(d) Request for information. If a supplier requests
information on an award that was based on factors other
than price alone, a brief explanation of the basis for the
contract award decision shall be provided (see
15.503(b)(2)).

Include additional state-
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(e) Taxpayer Identification Number. If an oral solicita-
tion is used, the contracting officer shall ensure that the
copy of the award document sent to the payment officeis
annotated with the contractor's Taxpayer |dentification
Number (TIN) and type of organization (see 4.203), unless
this information will be obtained from some other source
(e.g., centralized database). The contracting officer shall
disclose to the contractor that the TIN may be used by the
Government to collect and report on any delinquent
amounts arising out of the contractor’s relationship with
the Government (31 U.S.C. 7701(c)(3)).

Subpart 13.2—Actions At or Below the
Micro-Purchase Threshold

13.201 General.

(@) Agency heads are encouraged to delegate micro-
purchase authority (see 1.603-3).

(b) The Governmentwide commercial purchase card
shall be the preferred method to purchase and to pay for
micro-purchases (see 2.101).

(c) Purchases at or below the micro-purchase threshold
may be conducted using any of the methods described in
Subpart 13.3, provided the purchaser is authorized and
trained, pursuant to agency procedures, to use those meth-
ods.

(d) Micro-purchases do not require provisions or
clauses, except as provided at 32.1110. This paragraph |
takes precedence over any other FAR requirement to the
contrary, but does not prohibit the use of any clause.

(e) Therequirementsin Part 8 apply to purchases at or
below the micro-purchase threshold.

13.202 Purchase guidelines.

(a) Solicitation, evaluation of quotations, and award.
(1) To the extent practicable, micro-purchases shall be
distributed equitably among qualified suppliers.

(2) Micro-purchases may be awarded without solic-
iting competitive quotations if the contracting officer or
individual appointed in accordance with 1.603-3(b) con-
siders the price to be reasonable.

(3) The administrative cost of verifying the reason-
ableness of the price for purchases may more than offset
potential savings from detecting instances of overpricing.
Therefore, action to verify price reasonableness need only
be taken if—

(i) The contracting officer or individual
appointed in accordance with 1.603-3(b) suspects or has
information to indicate that the price may not be reason-
able (e.g., comparison to the previous price paid or
personal knowledge of the supply or service); or

(if) Purchasing asupply or service for which no
comparable pricing information is readily available (e.g., a
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supply or service that is not the same as, or is not similar
to, other supplies or services that have recently been pur-
chased on a competitive basis).

(b) Documentation. If competitive quotations were
solicited and award was made to other than the low quoter,
documentation to support the purchase may be limited to
identification of the solicited concerns and an explanation
for the award decision.

Subpart 13.3—Simplified Acquisition
M ethods

13.301 Governmentwide commercial purchase card.

(@) The Governmentwide commercial purchase card is
authorized for use in making and/or paying for purchases of
supplies, services, or construction. The Governmentwide
commercial purchase card may be used by contracting offi-
cers and other individuals designated in accordance with
1.603-3. The card may be used only for purchases that are
otherwise authorized by law or regulation.

(b) Agencies using the Governmentwide commercial
purchase card shall establish procedures for use and control
of the card that comply with the Treasury Financial Manual
for Guidance of Departments and Agencies (TFM 4-4500)
and that are consistent with the terms and conditions of the
GSA Federal Supply Service Contract Guide for
Governmentwide Commercial Purchase Card Service.
Agency procedures should not limit the use of the
Governmentwide commercia purchase card to micro-pur-
chases. Agency procedures should encourage use of the
card in greater dollar amounts by contracting officers to
place orders and to pay for purchases against contracts
established under Part 8 procedures, when authorized; and
to place orders and/or make payment under other contrac-
tual instruments, when agreed to by the contractor. See
32.1110(d) for instructions for use of the appropriate clause
when payment under a written contract will be made
through use of the card.

(c) The Governmentwide commercia purchase card
may be used to—

(1) Make micro-purchases;

(2) Place atask or delivery order (if authorized in the
basic contract, basic ordering agreement, or blanket pur-
chase agreement); or

(3) Make payments, when the contractor agrees to
accept payment by the card.

13.302 Purchaseorders.
13.302-1 General.

(a) Except as provided under the unpriced purchase
order method (see 13.302-2), purchase orders generally are

issued on afixed-price basis. See 12.207 for acquisition of
commercial items.

(b) Purchase orders shall—

(1) Specify the quantity of supplies or scope of ser-
vices ordered;

(2) Contain adeterminable date by which delivery of
the supplies or performance of the servicesis required;

(3) Provide for inspection as prescribed in Part 46.
Generally, inspection and acceptance should be at destina-
tion. Source inspection should be specified only if required
by Part 46. When inspection and acceptance will be per-
formed at destination, advance copies of the purchase order
or equivalent notice shall be furnished to the consignee(s)
for material receipt purposes. Receiving reports shall be
accomplished immediately upon receipt and acceptance of
supplies,

(4) Specify f.0.b. destination for suppliesto be deliv-
ered within the United States, except Alaska or Hawaii,
unless there are valid reasons to the contrary; and

(5) Include any trade and prompt payment discounts
that are offered, consistent with the applicable principles at
14.408-3.

(c) The contracting officer's signature on purchase
orders shall be in accordance with 4.101 and the definitions
at 2.101. Facsimile and electronic signature may be used in
the production of purchase orders by automated methods.

(d) Limit the distribution of copies of purchase orders
and related forms to the minimum deemed essentia for
administration and transmission of contractual information.

(e) Inaccordance with 31 U.S.C. 3332, electronic funds
transfer (EFT) is required for payments except as provided
in 32.1110. See Subpart 32.11 for instructions for use of the
appropriate clause in purchase orders. When obtaining oral
quotes, the contracting officer shall inform the quoter of the
EFT clause that will be in any resulting purchase order.

13.302-2 Unpriced purchaseorders.

(8 An unpriced purchase order is an order for supplies
or services, the price of which is not established at the time
of issuance of the order.

(b) An unpriced purchase order may be used only
when—

(1) It isimpractical to obtain pricing in advance of
issuance of the purchase order; and
(2) Thepurchaseisfor—
(i) Repairs to equipment requiring disassembly to
determine the nature and extent of repairs,
(if) Material available from only one source and
for which cost cannot readily be established; or
(iii) Supplies or services for which prices are
known to be competitive, but exact prices are not known
(e.g., miscellaneous repair parts, maintenance agreements).
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(c) Unpriced purchase orders may be issued on paper or
electronically. A redlistic monetary limitation, either for
each line item or for the total order, shall be placed on each
unpriced purchase order. The monetary limitation shall be
an obligation subject to adjustment when the firm price is
established. The contracting office shall follow up on each
order to ensure timely pricing. The contracting officer or
the contracting officer's designated representative shall
review the invoice price and, if reasonable (see 13.106-
3(a)), process the invoice for payment.

13.302-3  Obtaining contractor acceptance and
modifying purchase orders.

(8) When it isdesired to consummate a binding contract
between the parties before the contractor undertakes perfor-
mance, the contracting officer shall require written (see
2.101) acceptance of the purchase order by the contractor.

(b) Each purchase order modification shall identify the
order it modifies and shall contain an appropriate modifica-
tion number.

(c) A contractor's written acceptance of a purchase order
modification may be required only if—

(1) Determined by the contracting officer to be nec-
essary to ensure the contractor's compliance with the
purchase order as revised; or

(2) Required by agency regulations.

13.302-4 Termination or cancellation of purchase
orders.

(a) If apurchase order that has been accepted in writing
by the contractor is to be terminated, the contracting officer
shall process the termination in accordance with—

(1) 12.403(d) and 52.212-4(1) for commercia items;
or

(2) Part 49 or 52.213-4 for other than commercial
items.

(b) If a purchase order that has not been accepted in
writing by the contractor is to be canceled, the contracting
officer shall notify the contractor in writing that the pur-
chase order has been canceled, request the contractor's
written acceptance of the cancellation, and proceed as fol-
lows:

(1) If the contractor accepts the cancellation and does
not claim that costs were incurred as a result of beginning
performance under the purchase order, no further action is
required (i.e, the purchase order shall be considered can-
celed).

(2) If the contractor does not accept the cancellation
or claims that costs were incurred as a result of beginning
performance under the purchase order, the contracting offi-
cer shall process the termination action as prescribed in
paragraph (a) of this subsection.
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13.302-5 Clauses.

(8) Each purchase order (and each purchase order mod-
ification (see 13.302-3)) shal incorporate al clauses
prescribed for the particular acquisition.

(b) The contracting officer shall insert the clause at
52.213-2, Invoices, in purchase orders that authorize
advance payments (see 31 U.S.C. 3324(d)(2)) for subscrip-
tions or other charges for newspapers, magazines,
periodicals, or other publications (i.e, any publication
printed, microfilmed, photocopied, or magnetically or oth-
erwise recorded for auditory or visual usage).

(c) The contracting officer shall insert the clause at
52.213-3, Notice to Supplier, in unpriced purchase orders.

(d) The contracting officer may usethe clause at 52.213-
4, Terms and Conditions—Simplified Acquisitions (Other
Than Commercial Items), in simplified acquisitions exceed-
ing the micro-purchase threshold that are for other than
commercia items (see 12.301). The clause—

(1) Is a compilation of the most commonly used
clauses that apply to simplified acquisitions; and

(2) May be modified to fit the individual acquisition
to add other needed clauses, or those clauses may be added
separately. Modifications (i.e., additions, deletions, or sub-
gtitutions) must not create avoid or internal contradiction in
the clause. For example, do not add an inspection and
acceptance or termination for convenience requirement
unless the existing requirement is deleted. Also, do not
delete a paragraph without providing for an appropriate sub-
stitute.

13.303 Blanket purchase agreements (BPAS).

13.303-1 General.

(8 A blanket purchase agreement (BPA) is asimplified
method of filling anticipated repetitive needs for supplies or
services by establishing “charge accounts’ with qualified
sources of supply (see Subpart 16.7 for additional coverage
of agreements).

(b) BPASs should be established for use by an organiza-
tion responsible for providing supplies for its own
operations or for other offices, installations, projects, or
functions. Such organizations, for example, may be orga-
nized supply points, separate independent or detached field
parties, or one-person posts or activities.

(c) Theuseof BPAsdoesnot exempt an agency from the
responsibility for keeping obligations and expenditures
within available funds.

13.303-2 Establishment of BPAs.
(@) The following are circumstances under which con-
tracting officers may establish BPAS:
(1) Thereisawide variety of itemsin a broad class
of supplies or services that are generally purchased, but the
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included in invitations for bids not subject to that format if

applicable.
(c) Salicitations to which the uniform contract format
applies shal include Parts|, 11, 111, and IV. If any section of

the uniform contract format does not apply, the contracting
officer should so mark that section in the solicitation. Upon
award, the contracting officer shall not physically include
Part 1V in the resulting contract, but shall retain it in the
contract file. Award by acceptance of a bid on the award
portion of Standard Form 33, Solicitation, Offer and Award
(SF 33), Standard Form 26, Award/Contract (SF 26), or
Standard Form 1447, Solicitation/Contract (SF 1447),
incorporates Section K, Representations, certifications, and
other statements of bidders, in the resultant contract even
though not physically attached.

TABLE 14-1—UNIFORM CONTRACT FORMAT

SECTION TITLE

Part |—The Schedule

Solicitation/contract form
Supplies or services and prices
Description/specifications
Packaging and marking

I nspection and acceptance
Deliveries or performance
Contract administration data
Special contract requirements

TOTMMOO®>

Part [l—Contract Clauses

Contract clauses

Part I11—List of Documents, Exhibits, and Other
Attachments

J List of documents, exhibits, and other attachments
Part IV—Representations and I nstructions
K Representations, certifications, and other state-
ments of bidders

L Instructions, conditions, and notices to bidders
M Evauation factors for award

14.201-2 Part |—The Schedule.

The contracting officer shall prepare the Schedule as fol-
lows:

() Section A, Solicitation/contract form. (1) Prepare the
invitation for bids on SF 33, unless otherwise permitted by

thisregulation. The SF 33 isthefirst page of the solicitation
and includes Section A of the uniform contract format.
When the SF 1447 is used as the solicitation document, the
information in subdivisions (8)(2)(i) and (a)(2)(iv) of this
subsection shall be inserted in block 9 of the SF 1447.

(2) When the SF 33 or SF 1447 is not used, include
the following on the first page of the invitation for bids:

(i) Name, address, and location of issuing activity,
including room and building where bids must be submitted.

(it) Invitation for bids number.

(iii) Date of issuance.

(iv) Time specified for receipt of bids.

(v) Number of pages.

(vi) Requisition or other purchase authority.

(vii) Requirement for bidder to provide its name
and complete address, including street, city, county, state,
and ZIP code.

(viii) A statement that bidders should includein the
bid the address to which payment should be mailed, if that
address is different from that of the bidder.

(b) Section B, Suppliesor servicesand prices. Include a
brief description of the supplies or services; e.g., item num-
ber, national stock number/part number if applicable, title or
name identifying the supplies or services, and quantities
(see Part 11). The SF 33 and the SF 1447 may be supple-
mented as necessary by the Optional Form 336 (OF 336),
Continuation Sheet (53.302-336).

(c) Section C, Description/specifications. Include any
description or specifications needed in addition to Section B
to permit full and open competition (see Part 11).

(d) Section D, Packaging and marking. Provide packag-
ing, packing, preservation, and marking requirements, if
any.

(e) Section E, Inspection and acceptance. Include
inspection, acceptance, quality assurance, and reliability
requirements (see Part 46, Quality Assurance).

(f) Section F, Déliveries or performance. Specify the
requirements for time, place, and method of delivery or per-
formance (see Subpart 11.4, Delivery or Performance
Schedules).

(g) Section G, Contract administration data. Include any
required accounting and appropriation data and any
required contract administration information or instructions
other than those on the solicitation form.

(h) Section H, Special contract requirements. Include a
clear statement of any specia contract requirements that are
not included in Section I, Contract clauses, or in other sec-
tions of the uniform contract format.

14.201-3 Part I1—Contract clauses.

Section |, Contract clauses. The contracting officer shall
include in this section the clauses required by law or by this
regulation and any additional clauses expected to apply to
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any resulting contract, if these clauses are not required to be
included in any other section of the uniform contract format.

14.201-4 Part |II—Documents, exhibits, and other
attachments.
Section J, List of documents, exhibits, and other attach -
ments. The contracting officer shall list the title, date, and
number of pages for each attached document.

14.201-5 Part IV—Representationsand instructions.

The contracting officer shall prepare the representations
and instructions as follows:

(a) Section K, Representations, certifications, and other
statements of bidders. Include in this section those solicita-
tion provisions that require representations, certifications,
or the submission of other information by bidders.

(b) Section L, Instructions, conditions, and notices to
bidders. Insert in this section solicitation provisions and
other information and instructions not required elsewhere to
guide bidders. Invitations shall include the time and place
for bid openings, and shall advise bidders that bids will be
evaluated without discussions (see 52.214-10 and, for con-
struction contracts, 52.214-19).

(c) Section M, Evaluation factors for award. Identify the
price related factors other than the bid price that will be con-
sidered in evaluating bids and awarding the contract. See
14.201-8.

14.201-6 Solicitation provisions.

(a) The provisions prescribed in this subsection are lim-
ited to subjectsthat are general in nature, do not come under
other subject areas of the FAR, and pertain to the prepara-
tion and submission of bids.

(b) The contracting officer shall insert in al invitations
for bids the provisions at—

(1) 52.214-1, Solicitation Definitions—Sealed
Bidding;

(2) [Reserved]

(3) 52.214-3, Amendments to Invitations for Bids;
and

(4) 52.214-4, False Statements in Bids.

(c) The contracting officer shall insert the following pro-
visionsin invitations for bids:

(1) 52.214-5, Submission of Bids.

(2) 52.214-6, Explanation to Prospective Bidders.

(3) 52.214-7, Late Submissions, Modifications, and
Withdrawals of Bids, for solicitations issued in the United
States and Canada for submission of bids to a contracting
office in the United States or Canada.
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(4) 52.214-32, Late Submissions, Modifications, and
Withdrawals of Bids (Overseas), for solicitations under
which bids are to be submitted to a contracting office out-
side the United States or Canada.

(d) [Reserved]

(e) The contracting officer shal insert in invitations for
bids, except those for construction, the provisions at—

(1) 52.214-9, Failure to Submit Bid, except when
using electronic data interchange methods not requiring
solicitation mailing lists; and

(2) 52.214-10, Contract Award—Sealed Bidding.

(f) The contracting officer shall insert in invitations for
bids to which the uniform contract format applies, the pro-
vision at 52.214-12, Preparation of Bids.

(9)(2) The contracting officer shall insert the provision at
52.214-13, Telegraphic Bids, in invitations for bids if the
contracting officer decides to authorize telegraphic bids.

(2) The contracting officer shall insert the basic pro-
vision with its Alternate | in invitations for bids that are for
perishable subsistence, and when the contracting officer
considers that offerors will be unwilling to provide accep-
tance periods long enough to allow written confirmation.

(h) The contracting officer shall insert the provision at
52.214-14, Place of Performance—Sealed Bidding, in invi-
tations for bids except those in which the place of
performance is specified by the Government.

(i) The contracting officer shall insert the provision at
52.214-15, Period for Acceptance of Bids, in invitations for
bids (IFB’s) that are not issued on SF 33 or SF 1447 except
IFB’'s—

(1) For construction work; or

(2) In which the Government specifies a minimum
acceptance period.

(i) The contracting officer shall insert the provision at
52.214-16, Minimum Bid Acceptance Period, in invitations
for bids, except for construction, if the contracting officer
determines that a minimum acceptance period must be spec-
ified.

(k) [Reserved]

(I) The contracting officer shall insert the provision at
52.214-18, Preparation of Bids—Construction, in invita-
tions for bids for construction work.

(m) The contracting officer shall insert the provision at
52.214-19, Contract Award—Sealed Bidding—
Construction, in al invitations for bids for construction
work.

(n) [Reserved]

(0)(1) The contracting officer shall insert the provision at
52.214-20, Bid Samples, in invitations for bids if bid sam-
ples are required.
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14.404-5 All or none qualifications.

Unless the solicitation provides otherwise, a bid may be
responsive notwithstanding that the bidder specifies that
award will be accepted only on al, or a specified group, of
the items. Bidders shall not be permitted to withdraw or
modify “al or none” qualifications after bid opening since
such qudlifications are substantive and affect the rights of
other bidders.

14.405 Minor informalitiesor irregularitiesin bids.

A minor informality or irregularity is one that is merely
a matter of form and not of substance. It also pertains to
some immaterial defect in a bid or variation of a bid from
the exact requirements of the invitation that can be cor-
rected or waived without being prejudicial to other bidders.
The defect or variation is immaterial when the effect on
price, quantity, quality, or delivery is negligible when con-
trasted with the total cost or scope of the supplies or services
being acquired. The contracting officer either shall give the
bidder an opportunity to cure any deficiency resulting from
aminor informality or irregularity in abid or waive the defi-
ciency, whichever is to the advantage of the Government.
Examples of minor informalities or irregularities include
failure of a bidder to—

(a) Return the number of copies of signed bids required
by the invitation;

(b) Furnish required information concerning the number
of its employees,

(c) Signits bid, but only if—

(1) The unsigned bid is accompanied by other
meateria indicating the bidder’s intention to be bound by the
unsigned bid (such as the submission of a bid guarantee or
a letter signed by the bidder, with the bid, referring to and
clearly identifying the bid itself); or

(2) The firm submitting a bid has formally adopted or
authorized, before the date set for opening of bids, the exe-
cution of documents by typewritten, printed, or stamped
signature and submits evidence of such authorization and
the bid carries such a signature;

(d) Acknowledge receipt of an amendment to an invita-
tion for bids, but only if—

(1) The bid received clearly indicates that the bidder
received the amendment, such as where the amendment
added another item to the invitation and the bidder submit-
ted abid on the item; or

(2) The amendment involves only a matter of form or
has either no effect or merely a negligible effect on price,
quantity, quality, or delivery of the item bid upon; and

(e) Execute the representations with respect to Equal
Opportunity and Affirmative Action Programs, as set forth

in the clauses at 52.222-22, Previous Contracts and
Compliance Reports, and 52.222-25, Affirmative Action
Compliance.

14.406 Receipt of an unreadable electronic bid.

If abid received at the Government facility by electronic
data interchange is unreadable to the degree that confor-
mance to the essential requirements of the invitation for
bids cannot be ascertained, the contracting officer immedi-
ately shall notify the bidder that the bid will be rejected
unless the bidder provides clear and convincing evidence—

(a) Of the content of the bid as originally submitted; and

(b) That the unreadable condition of the bid was caused
by Government software or hardware error, malfunction, or
other Government mishandling.

14.407 Mistakesin bids.

14.407-1 General.

After the opening of bids, contracting officers shall
examine all bids for mistakes. In cases of apparent mistakes
and in cases where the contracting officer has reason to
believe that a mistake may have been made, the contracting
officer shall request from the bidder a verification of the
bid, calling attention to the suspected mistake. If the bidder
alleges a mistake, the matter shall be processed in accor-
dance with this section 14.407. Such actions shall be taken
before award.

14.407-2 Apparent clerical mistakes.

(a) Any clerical mistake, apparent on its face in the bid,
may be corrected by the contracting officer before award.
The contracting officer first shall obtain from the bidder a
verification of the bid intended. Examples of apparent mis-
takes are—

(1) Obvious misplacement of a decimal point;

(2) Obviously incorrect discounts (for example, 1 per-
cent 10 days, 2 percent 20 days, 5 percent 30 days);

(3) Obviousreversal of the price f.o.b. destination and
pricef.o.b. origin; and

(4) Obvious mistake in designation of unit.

(b) Correction of the bid shall be effected by attaching
the verification to the original bid and a copy of the verifi-
cation to the duplicate bid. Correction shall not be made on
the face of the bid; however, it shall be reflected in the
award document

(c) Correction of bids submitted by electronic datainter-
change shall be effected by including in the electronic
solicitation file the original bid, the verification request, and
the bid verification.
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14.407-3 Other mistakes disclosed before award.

In order to minimize delaysin contract awards, adminis-
trative determinations may be made as described in this
14.407-3 in connection with mistakes in bids aleged after
opening of bids and before award. The authority to permit
correction of bids is limited to bids that, as submitted, are
responsive to the invitation and may not be used to permit
correction of bids to make them responsive. This authority
isin addition to that in 14.407-2 or that may be otherwise
available.

(a) If a bidder requests permission to correct a mistake
and clear and convincing evidence establishes both the exis-
tence of the mistake and the bid actualy intended, the
agency head may make a determination permitting the bid-
der to correct the mistake; provided, that if this correction
would result in displacing one or more lower bids, such a
determination shall not be made unless the existence of the
mistake and the bid actually intended are ascertainable sub-
stantially from the invitation and the bid itself.

(b) If—

(1) A bidder requests permission to withdraw a bid
rather than correct it;

(2) Theevidenceisclear and convincing both asto the
existence of a mistake and as to the bid actually intended;
and

(3) The bid, both as uncorrected and as corrected, is
the lowest received, the agency head may make a determi-
nation to correct the bid and not permit its withdrawal .

(c) If, under paragraph (a) or (b) of this subsection, (1)
the evidence of amistake is clear and convincing only asto
the mistake but not as to the intended bid, or (2) the evi-
dence reasonably supports the existence of a mistake but is
not clear and convincing, an official above the contracting
officer, unless otherwise provided by agency procedures,
may make a determination permitting the bidder to with-
draw the bid.

(d) If the evidence does not warrant a determination
under paragraph (a), (b), or (c) of this section, the agency
head may make a determination that the bid be neither with-
drawn nor corrected.

(e) Heads of agencies may delegate their authority to
make the determinations under paragraphs (a), (b), (c), and
(d) of this 14.407-3 to a central authority, or alimited num-
ber of authorities as necessary, in their agencies, without
power of redelegation.

(f) Each proposed determination shall have the concur-
rence of legal counsel within the agency concerned before
issuance.

(g) Suspected or aleged mistakes in bids shal be
processed as follows. A mere statement by the administra-
tive officials that they are satisfied that an error was madeis
insufficient.

14-18 (FAC97-11)

(1) The contracting officer shall immediately request
the bidder to verify the bid. Action taken to verify bids must
be sufficient to reasonably assure the contracting officer that
the bid as confirmed is without error, or to elicit the alega-
tion of amistake by the bidder. T o assure that the bidder will
be put on notice of a mistake suspected by the contracting
officer, the bidder should be advised as appropriate—

(i) That its bid is so much lower than the other bids
or the Government’s estimate as to indicate a possibility of
error;

(if) Of important or unusual characteristics of the
specifications;

(iii) Of changes in requirements from previous
purchases of asimilar item; or

(iv) Of any other information, proper for disclo-
sure, that leads the contracting officer to believe that there
isamistake in bid.

(2) If the bid is verified, the contracting officer shall
consider the bid as originally submitted. If the time for
acceptance of bids is likely to expire before a decision can
be made, the contracting officer shall request al bidders
whose bids may become eligible for award to extend the
time for acceptance of their bidsin accordance with 14.404-
1(d). If the bidder whose bid is believed erroneous does not
(or cannot) grant an extension of time, the bid shall be con-
sidered as originally submitted (but see subparagraph (g)(5)
of this section). If the bidder alleges a mistake, the con-
tracting officer shall advise the bidder to make a written
regquest to withdraw or modify the bid. The request must be
supported by statements (sworn statements, if possible) and
shall include all pertinent evidence such as the bidder’sfile
copy of the bid, the original worksheets and other data used
in preparing the bid, subcontractors’ quotations, if any, pub-
lished pricelists, and any other evidence that establishes the
existence of the error, the manner in which it occurred, and
the bid actually intended.

(3) When the bidder furnishes evidence supporting an
alleged mistake, the contracting officer shall refer the case
to the appropriate authority (see paragraph (e) of this sec-
tion) together with the following data:

(i) A signed copy of the bid involved.

(it) A copy of the invitation for bids and any spec-
ifications or drawings relevant to the alleged mistake.

(iii) An abstract or record of the bids received.

(iv) The written request by the bidder to withdraw
or modify the bid, together with the bidder’s written state-
ment and supporting evidence.

(v) A written statement by the contracting officer
setting forth—

(A) A description of the supplies or services
involved;

(B) The expiration date of the bid in question
and of the other bids submitted;
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“Forward pricing rate agreement” means awritten agree-
ment negotiated between a contractor and the Government
to make certain rates available during a specified period for
use in pricing contracts or modifications. Such rates repre-
sent reasonable projections of specific costs that are not
easily estimated for, identified with, or generated by a spe-
cific contract, contract end item, or task. These projections
may include rates for such things as labor, indirect costs,
material obsolescence and usage, spare parts provisioning,
and material handling.

“Forward pricing rate recommendation” means arate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a
forward pricing rate agreement.

“Information other than cost or pricing data’ means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost reaism. For example, such
information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Price,” as used in this subpart, means cost plus any fee
or profit applicable to the contract type.

“Subcontract,” as used in this subpart, also includes a
transfer of commercial items between divisions, sub-
sidiaries, or affiliates of a contractor or a subcontractor (10
U.S.C. 2306a(h)(2) and 41 U.S.C. 254b(h)(2)).

15.402 Pricing policy.

Contracting officers shall—

(8 Purchase supplies and services from responsible
sources at fair and reasonable prices. In establishing the
reasonableness of the offered prices, the contracting officer
shall not obtain more information than is necessary. To the
extent that cost or pricing data are not required by 15.403-
4, the contracting officer shall generally use the following
order of preference in determining the type of information
required:

(1) No additional information from the offeror, if the
priceis based on adequate price competition, except as pro-
vided by 15.403-3(b).

(2) Information other than cost or pricing data:

(i) Information related to prices (e.g., established
catalog or market prices or previous contract prices), rely-
ing first on information available within the Government;
second, on information obtained from sources other than the
offeror; and, if necessary, on information obtained from the
offeror. When obtaining information from the offeror is
necessary, unless an exception under 15.403-1(b)(1) or (2)
applies, such information submitted by the offeror shall
include, a& a minimum, appropriate information on the

prices at which the same or similar items have been sold
previously, adequate for evaluating the reasonableness of
the price.

(ii) Cost information, that does not meet the defi-
nition of cost or pricing data at 15.401.

(3) Cost or pricing data. The contracting officer
should use every means available to ascertain whether afair
and reasonable price can be determined before requesting
cost or pricing data. Contracting officers shall not require
unnecessarily the submission of cost or pricing data,
because it leads to increased proposal preparation costs,
generally extends acquisition lead time, and consumes addi-
tional contractor and Government resources.

(b) Price each contract separately and independently and
not—

(1) Use proposed price reductions under other con-
tracts as an evaluation factor; or

(2) Consider losses or profits realized or anticipated
under other contracts.

() Not include in a contract price any amount for a
specified contingency to the extent that the contract pro-
vides for a price adjustment based upon the occurrence of
that contingency.

15.403 Obtaining cost or pricing data.

15.403-1 Prohibition on obtaining cost or pricing data

(10 U.S.C. 2306a and 41 U.S.C. 254b).

(@) Cost or pricing data shall not be obtained for acqui-
sitions at or below the simplified acquisition threshold.

(b) Exceptionsto cost or pricing data requirements. The
contracting officer shall not require submission of cost or
pricing data to support any action (contracts, subcontracts,
or modifications) (but may require information other than
cost or pricing data to support a determination of price rea-
sonableness or cost realism)—

(1) When the contracting officer determines that
prices agreed upon are based on adequate price competition
(see standards in paragraph (c)(1) of this subsection);

(2) When the contracting officer determines that
prices agreed upon are based on prices set by law or regula-
tion (see standards in paragraph (c)(2) of this subsection);

(3) When a commercia item is being acquired (see
standards in paragraph (c)(3) of this subsection);

(4) When awaiver has been granted (see standardsin
paragraph (c)(4) of this subsection); or

(5) When modifying a contract or subcontract for
commercial items (see standards in paragraph (c)(3) of this
subsection).

(c) Sandards for exceptions from cost or pricing data
reguirements—(1) Adeguate price competition. A priceis
based on adequate price competition if—
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(i) Two or more responsible offerors, competing
independently, submit priced offers that satisfy the
Government's expressed requirement and if—

(A) Award will be made to the offeror whose
proposal represents the best value (see 2.101) where priceis
asubstantial factor in source selection; and

(B) Thereisno finding that the price of the oth-
erwise successful offeror is unreasonable. Any finding that
the price is unreasonable must be supported by a statement of
the facts and approved at alevel above the contracting officer;

(if) There was a reasonable expectation, based on
market research or other assessment, that two or more
responsible offerors, competing independently, would sub-
mit priced offers in response to the solicitation's expressed
requirement, even though only one offer is received from a
responsible offeror and if—

(A) Based onthe offer received, the contracting
officer can reasonably conclude that the offer was submitted
with the expectation of competition, e.g., circumstances
indicate that—

(1) Theofferor believed that at least one other
offeror was capable of submitting ameaningful offer; and

(2) The offeror had no reason to believe that
other potential offerors did not intend to submit an offer; and

(B) The determination that the proposed price
is based on adequate price competition, isreasonable, and is
approved at alevel above the contracting officer; or

(iii) Price analysis clearly demonstrates that the
proposed price is reasonable in comparison with current or
recent prices for the same or similar items, adjusted to
reflect changes in market conditions, economic conditions,
guantities, or terms and conditions under contracts that
resulted from adequate price competition.

(2) Pricesset by law or regulation. Pronouncements
intheform of periodic rulings, reviews, or similar actions of
agovernmental body, or embodied in the laws, are sufficient
to set aprice.

(3) Commercial items. Any acquisition for an item
that meets the commercial item definition in 2.101, or any
modification, as defined in paragraph (c)(1) or (2) of that
definition, that does not change the item from a commercial
item to a noncommercia item, is exempt from the require-
ment for cost or pricing data.

(4) Waivers. The head of the contracting activity
(HCA) may, without power of delegation, waive the
reguirement for submission of cost or pricing datain excep-
tional cases. The authorization for the waiver and the
supporting rationale shall be in writing. The HCAmay con+
sider waiving the requirement if the price can be determined
to be fair and reasonable without submission of cost or pric-
ing data. For example, if cost or pricing datawere furnished
on previous production buys and the contracting officer
determines such data are sufficient, when combined with
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updated information, a waiver may be granted. If the HCA
has waived the requirement for submission of cost or pric-
ing data, the contractor or higher-tier subcontractor to
whom the waiver relates shall be considered as having been
required to provide cost or pricing data. Consequently,
award of any lower-tier subcontract expected to exceed the
cost or pricing data threshold requires the submission of
cost or pricing data unless—

(i) An exception otherwise applies to the subcon-
tract; or

(if) The waiver specifically includes the subcon-
tract and the rationale supporting the waiver for that
subcontract.

15.403-2 Other circumstances where cost or pricing
data arenot required.

(8 The exercise of an option at the price established at
contract award or initial negotiation does not require sub-
mission of cost or pricing data.

(b) Cost or pricing data are not required for proposals
used solely for overrun funding or interim billing price
adjustments.

15.403-3 Requiring information other than cost or
pricing data.

(@) General. (1) The contracting officer is responsible
for obtaining information that is adequate for evaluating the
reasonableness of the price or determining cost realism.
However, the contracting officer should not obtain more
information than is necessary for determining the reason-
ableness of the price or evaluating cost realism. To the
extent necessary to determine the reasonableness of the
price, the contracting officer shall require submission of
information from the offeror. Unless an exception under
15.403-1(b)(1) or (2) applies, such information submitted
by the offeror shall include, at a minimum, appropriate
information on the prices at which the same item or similar
items have previously been sold, adequate for determining
the reasonableness of the price (10 U.S.C. 2306a(d)(1) and
41 U.S.C. 254b(d)(1)).

(2) The contractor's format for submitting such infor-
mation should be used (see 15.403-5(b)(2)).

(3) The contracting officer shall ensure that informa-
tion used to support price negotiationsis sufficiently current
to permit negotiation of a fair and reasonable price.
Reguests for updated offeror information should be limited
to information that affects the adeguacy of the proposa for
negotiations, such as changesin pricelists. Such data shall
not be certified in accordance with 15.406-2.

(b) Adequate price competition. When adequate price
competition exists (see 15.403-1(c)(1)), generally no addi-
tional information is necessary to determine the
reasonableness of price. However, if there are unusual cir-
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(iv) The tasks likely to be ordered are so integrally
related that only a single contractor can reasonably perform
the work;

(V) Thetota estimated value of the contract isless
than the simplified acquisition threshold; or

(vi) Multiple awards would not be in the best inter-
ests of the Government.

(2) Contractsfor advisory and assistance services. (i)
Except as provided in paragraph (c)(2)(ii) of this section, if
an indefinite-quantity contract for advisory and assistance
services will not exceed three years and $10,000,000,
including al options, a contracting officer may, but is not
required to, give preference to making multiple awards. If
an indefinite-quantity contract for advisory and assistance
services exceeds three years and $10,000,000, including all
options, multiple awards shall be made unless—

(A) The contracting officer or other official des-
ignated by the head of the agency determines in writing,
prior to the issuance of the solicitation, that the services
required under the task order contract are so unique or
highly specialized that it is not practicable to award more
than one contract. This determination may also be appro-
priate when the tasks likely to be issued are so integraly
related that only a single contractor can reasonably perform
the work;

(B) The contracting officer or other official des-
ignated by the head of the agency determines in writing,
after the evaluation of offers, that only one offeror is capa-
ble of providing the services required at the level of quality
required; or

(C) Only one offer is received.

(i) The requirements of paragraph (c)(2)(i) of this
section are not applicable to an acquisition of supplies or
services that includes the acquisition of advisory and assis-
tance services, if the contracting officer or other officia
designated by the head of the agency determines that the
advisory and assistance services are necessarily incident to,
and not a significant component of, the contract.

16.505 Ordering.
(a) General. (1) When placing orders under this subpart,
a separate notice under 5.201 is not required.

(2) The contracting officer or duly appointed ordering
officer shall ensure that individual orders clearly describe
al services to be performed or supplies to be delivered.
Such officer shall also ensure that orders are within the
scope, period, and maximum value of the contract.

(3) The contracting officer shall include in the con-
tract Schedule the names of the activity or activities
authorized to issue orders.

(4) If appropriate, authorization for placing ora
orders may be included in the contract Schedule; provided,
that procedures have been established for obligating funds
and that oral orders are confirmed in writing.

(5) Orders may be placed by facsimile or by elec-
tronic commerce methods, if provided for in the contract.

(6) Orders placed under indefinite-delivery contracts
shall contain the following information:

(i) Date of order.

(i) Contract number and order number.

(iii) Item number and description, quantity, and
unit price or estimated cost or fee.

(iv) Delivery or performance date.

(v) Place of delivery or performance (including
consignee).

(vi) Packaging, packing, and shipping instructions,
if any.

(vii) Accounting and appropriation data.

(viii) Method of payment and payment office, if
not specified in the contract (see 32.1110(€)).

(ix) Any other pertinent information.

(7) No protest under Subpart 33.1 is authorized in
connection with the issuance or proposed issuance of an
order under a task order contract or delivery order contract
except for a protest on the grounds that the order increases
the scope, period, or maximum value of the contract.

(b) Orders under multiple award contracts. (1) Except
as provided for in paragraph (b)(2) of this section, for orders
issued under multiple delivery order contracts or multiple
task order contracts, each awardee shall be provided a fair
opportunity to be considered for each order in excess of
$2,500. In determining the procedures for providing
awardees afair opportunity to be considered for each order,
contracting officers shall exercise broad discretion. The
contracting officer, in making decisions in the award of any
individual task order, should consider factors such as past
performance on earlier tasks under the multiple award con-
tract, quality of deliverables, cost control, price, cost, or
other factors that the contracting officer believes are rele-
vant to the award of atask order to an awardee under the
contract. In evaluating past performance on individual
orders, the procedural requirementsin Subpart 42.15 are not
mandatory. The procedures and selection criteria that will
be used to provide multiple awardees a fair opportunity to
be considered for each order must be set forth in the solici-
tation and contract. The procedures for selecting awardees
for the placement of particular orders need not comply with
the competition requirements of Part 6. However, agencies
shall not use any method (such as allocation) that would not
result in fair consideration being given to all awardees prior
to placing each order. Formal evaluation plans or scoring of
guotes or offers are not required. Agencies may use ora
proposals and streamlined procedures when selecting an
order awardee. In addition, the contracting officer need not
contact each of the multiple awardees under the contract
before selecting an order awardee if the contracting officer
has information available to ensure that each awardee is
provided afair opportunity to be considered for each order.
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(2) Awardees need not be given an opportunity to be
considered for a particular order in excess of $2,500 under
multiple delivery order contracts or multiple task order cor+
tracts if the contracting officer determines that—

(i) The agency need for such supplies or servicesis
of such urgency that providing such opportunity would
result in unacceptable delays;

(i) Only one such contractor is capable of provid-
ing such supplies or services required at the level of quality
required because the supplies or services ordered are unique
or highly specialized;

(iii) The order should be issued on a sole-source
basis in the interest of economy and efficiency as alogical
follow-on to an order already issued under the contract, pro-
vided that all awardees were given a fair opportunity to be
considered for the original order; or

(iv) It is necessary to place an order to satisfy a
minimum guarantee.

(3) The “competing independently” reguirement of
15.403-1(c)(1) is satisfied for orders placed under multiple
delivery order contracts or multiple task order contracts
when—

(i) The price for the supplies or services is estab-
lished in the contract at the time of contract award; or

(i) The contracting officer solicits offers from two
or more awardeesfor order placement when the pricefor the
supplies or services is not established in the contract at the
time of contract award.

(4) The head of the agency shall designate atask order
contract and delivery order contract ombudsman who shall
be responsible for reviewing complaints from contractors
on task order contracts and delivery order contracts. The
ombudsman shall review complaints from the contractors
and ensure that all contractors are afforded a fair opportu-
nity to be considered, consistent with the procedures in the
contract. The ombudsman shall be a senior agency officia
who is independent of the contracting officer and may be
the agency's competition advocate.

(c) Limitation on ordering period for task order con -
tracts for advisory and assistance services. (1) Except as
provided for in paragraph (c)(2) of this section, the ordering
period of atask order contract for advisory and assistance
services, including all options or modifications, may not
exceed five years, unless a longer period is specificaly
authorized by a statute that is applicable to such a contract.
Notwithstanding the five-year limitation or the require-
ments of Part 6, a task order contract for advisory and
assistance services may be extended on a sole-source basis
only once for a period not to exceed six months if the con-
tracting officer or other official designated by the head of
the agency determines that—

(i) The award of afollow-on contract is delayed by
circumstances that were not reasonably foreseeable at the
time the initial contract was entered into; and
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(i) The extension is necessary to ensure continuity
of services pending the award of the follow-on contract.

(2) The limitation on ordering period contained in
paragraph (c)(1) of this section is not applicable to an acqui-
sition of supplies or services that includes the acquisition of
advisory and assistance services, if the contracting officer or
other official designated by the head of the agency deter-
mines that the advisory and assistance services are
necessarily incident to, and not a significant component of,
the contract.

16.506 Solicitation provisionsand contract clauses.

(@) The contracting officer shall insert the clause at
52.216-18, Ordering, in solicitations and contracts when a
definite-quantity contract, a requirements contract, or an
indefinite-quantity contract is contemplated.

(b) The contracting officer shall insert a clause substan-
tially the same as the clause at 52.216-19, Order
Limitations, in solicitations and contracts when a definite-
quantity contract, a requirements contract, or an
indefinite-quantity contract is contemplated.

(c) The contracting officer shall insert the clause at
52.216-20, Definite Quantity, in solicitations and contracts
when a definite-quantity contract is contemplated.

(d)(2) The contracting officer shall insert the clause at
52.216-21, Reguirements, in solicitations and contracts
when a requirements contract is contemplated.

(2) If the contract is for nonpersona services and
related supplies and covers estimated requirements that
exceed a specific Government activity's internal capability
to produce or perform, the contracting officer shall use the
clause with its Alternate .

(3) If the contract includes subsistence for both
Government use and resale in the same Schedule, and sim-
ilar products may be acquired on a brand-name basis, the
contracting officer shall use the clause with its Alternate |1
(but see paragraph (d)(5) of this section).

(4) If the contract involves a partial small business
set-aside, the contracting officer shall use the clause with its
Alternate 111 (but see paragraph (d)(5) of this section).

(5) If the contract (i) includes subsistence for both
Government use and resale in the same Schedule and simi-
lar products may be acquired on a brand-name basis and (ii)
involves a partial small business set-aside, the contracting
officer shall use the clause with its Alternate IV.

(e) The contracting officer shall insert the clause at
52.216-22, Indefinite Quantity, in solicitations and contracts
when an indefinite-quantity contract is contemplated.

(f) The contracting officer shall insert the provision at
52.216-27, Single or Multiple Awards, in solicitations for
indefinite quantity contracts that may result in multiple con-
tract awards. This provision shall not be used for advisory
and assistance services contracts that exceed three years and
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221020 Seniority lists.

If a contract is performed at a Federa facility where
employees may be hired/retained by a succeeding contrac-
tor, the incumbent prime contractor is required to furnish a
certified list of all service employees on the contractor’s or
subcontractor’s payroll during the last month of the con-
tract, together with anniversary dates of employment, to the
contracting officer no later than 10 days before contract
completion. (See paragraph (n) of the clause at 52.222-41,
Service Contract Act of 1965, as amended.) At the com-
mencement of the succeeding contract, the contracting
officer shall provide a copy of the list to the successor con-
tractor for determining employee eligibility for vacation or
other fringe benefits which are based upon length of service,
including service with predecessor contractors if such ben-
efit is required by an applicable wage determination.

221021 Request for hearing.

(@) A contracting agency or other interested party may
request a hearing on an issue presented in 22.1013(a). To
obtain a hearing for the contracting agency, the contracting
officer shall submit a written request through appropriate
channels (ordinarily the agency labor advisor) to—

Administrator, Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor

Washington, DC 20210

(b) A request for a substantial variance hearing shall
include sufficient data to show that the rates at issue vary
substantially from those prevailing for similar services in
the locality. The request shall also include—

(1) The number of the wage determinations at issue;

(2) The name of the contracting agency whose con-
tract isinvolved,

(3) A brief description of the servicesto be performed
under the contract;

(4) The status of the procurement and any estimated
procurement dates, such as bid opening, contract award, and
commencement date of the contract or its follow-up option
period;

(5) A statement of the applicant's case, setting forthin
detail the reasons why the applicant believes that a substan-
tial variance exists with respect to some or all of the wages
and/or fringe benefits;

(6) Names and addresses (to the extent known) of
interested parties; and

(7) Any other datarequired by the Administrator.

(c) A request for an arm's length hearing shall include—

(1) A statement of the applicant's case, setting forthin
detail the reasons why the applicant believes that the wages
and fringe benefits contained in the collective bargaining

agreement were not reached as aresult of arm'slength nego-
tiations;

(2) A statement regarding the status of the procure-
ment and any estimated procurement dates, such as bid
opening, contract award, and commencement date of the
contract or its follow-up option period; and

(3) Names and addresses (to the extent known) of
interested parties.

(d) Unless the Administrator determines that extraordi-
nary circumstances exist, the Administrator will not
consider requests for a hearing unless received as follows:

(1) For sedled bid contracts, more than 10 days before
the award of the contract; or

(2) For negotiated contracts and for contracts with
provisions exceeding the initial term by option, before the
commencement date of the contract or the follow-up option
period.

22,1022 Withholding of contract payments.

Any violations of the clause at 52.222-41, Service
Contract Act of 1965, as amended, renders the responsible
contractor liable for the amount of any deductions, rebates,
refunds, or underpayments (which includes nonpayment) of
compensation due employees performing the contract. The
contracting officer may withhold—or, upon written reguest
of the Department of Labor from alevel no lower than that
of Assistant Regional Administrator, Wage and Hour
Division, Employment Standards Administration,
Department of Labor, shall withhold—the amount needed
to pay such underpaid employees from accrued payments
due the contractor on the contract, or on any other prime
contract (whether subject to the Service Contract Act or not)
with the contractor. The agency shall place the amount
withheld in a deposit fund. Such withheld funds shall be
transferred to the Department of Labor for disbursement to
the underpaid employees on order of the Secretary (or
authorized representatives), and Administrative Law Judge,
or the Board of Service Contract Appeals. In addition, the
Department of Labor has given blanket approval to forward
withheld funds pending completion of an investigation or
other administrative proceeding when disposition of with-
held funds remains the final action necessary to close out a
contract.

22.1023 Termination for default.

As provided by the Act, any contractor failure to comply
with the requirements of the contract clauses related to the
Act may be grounds for termination for default (see para-
graph (k) of the clause at 52.222-41, Service Contract Act of
1965, as amended).
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22.1024 Cooperation with the Department of Labor.
The contracting officer shall cooperate with Department
of Labor representatives in the examination of records,
interviews with service employees, and al other aspects of
investigations undertaken by the Department. When asked,
agencies shall furnish the Wage and Hour Administrator or
a designee, any available information on contractors, sub-
contractors, their contracts, and the nature of the contract
services. The contracting officer shall promptly refer, in
writing to the appropriate regional office of the Department,
apparent violations and complaints received. Employee
complaints shall not be disclosed to the employer.

221025 Iné€ligibility of violators.

A list of persons or firms found to be in violation of the
Act is contained in the List of Parties Excluded from
Federal Procurement and Nonprocurement Programs (see
9.404). No Government contract may be awarded to any
violator so listed because of aviolation of the Act, or to any
firm, corporation, partnership, or association in which the
violator has a substantial interest, without the approval of
the Secretary of Labor. This prohibition against award to an
ineligible contractor appliesto both prime and subcontracts.

22.1026 Disputesconcerning labor standards.
Disputes concerning labor standards requirements of the
contract are handled under paragraph (t) of the contract
clause at 52.222-41, Service Contract Act of 1965, as
amended, and not under the clause at 52.233-1, Disputes.

Subpart 22.11—Professional Employee
Compensation

221101 Applicability.

The Service Contract Act of 1965 was enacted to ensure
that Government contractors compensate their blue-collar
service workers and some white-collar service workers
fairly, but it does not cover bona fide executive, administra:
tive, or professional employees. The Office of Federa
Procurement Policy issued Policy Letter No. 78-2, dated
March 29, 1978, Preventing “Wage Busting” for
Professionals. This subpart implements that policy letter.
Its application is limited to professional employees. This
Subpart 22.11 provides policies and procedures for use in
negotiated service contracts exceeding $500,000 that
involve meaningful numbers of professional employees.

22.1102 Definition.

“Professional employee” means any person meeting the
definition of “employee employed in a bona fide . . . pro-
fessional capacity” given in 29 CFR 541. The term
embraces members of those professions having a recog-
nized status based upon acquiring professional knowledge
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through prolonged study. Examples of these professions
include accountancy, actuarial computation, architecture,
dentistry, engineering, law, medicine, nursing, pharmacy,
the sciences (such as biology, chemistry, and physics, and
teaching). To be aprofessional employee, a person must not
only be a professional but must be involved essentialy in
discharging professional duties.

22.1103 Palicy, procedures, and solicitation provision.

All professional employees shall be compensated fairly
and properly. Accordingly, the contracting officer shall
insert the provision at 52.222-46, Evaluation of
Compensation for Professional Employees, in solicitations
for negotiated service contracts when the contract amount is
expected to exceed $500,000 and the service to be provided
will require meaningful numbers of professional employ-
ees. This provision requires that offerors submit for
evaluation atotal compensation plan setting forth proposed
salaries and fringe benefits for professional employees
working on the contract. Supporting information will
include data, such as recognized national and regional com-
pensation surveys and studies of professional, public and
private organizations, used in establishing the total compen-
sation structure. Plans indicating unredlisticaly low
professional employees compensation may be assessed
adversely as one of the factors considered in making an
award.

Subpart 22.12—Nondisplacement of Qualified
WorkersUnder Certain Contracts

22.1200 Scope of subpart.
This subpart prescribes policies and procedures for

implementing Executive Order (E.O.) 12933 of October |

20, 1994, Nondisplacement of Qualified Workers Under
Certain Contracts, and Department of Labor regulations
at 29 CFR Part 9.

22,1201 Statement of poalicy.

It is the policy of the Government that contracts for
building services at public buildings shall require the con-
tractor under a successor contract for performance of
similar services at the same public building, to offer those
employees (other than managerial or supervisory employ-
ees) under the predecessor contract, whose employment will
be terminated as a result of the award of the successor con-
tract, a right of first refusal to employment under the
contract in positions for which they are qualified. E.O.
12933 states that there shall be no employment openings
under the contract until such right of first refusal has been
provided.
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22.1202 Definitions.

“Building service contract,” as used in this subpart,
means a contract for recurring services related to the main-
tenance of a public building. Recurring services are
services that are required to be performed regularly or peri-
odically throughout the course of a contract, and throughout
the course of the succeeding or follow-on contract(s), at one
or more of the same public buildings. E.O. 12933 lists
examples of building service contracts as including, but not
limited to, contracts for the recurring provision of custodial
or janitorial services; window washing; laundry; food ser-
vices; guard or other protective services; landscaping and
groundskeeping services; and inspection, maintenance, and
repair of fixed equipment such as elevators, air condition-
ing, and heating systems. Building service contracts do not
include—

(1) Contracts that provide maintenance services only
on a non-recurring or irregular basis. For example, a con-
tract to provide servicing of fixed equipment once ayear, or
| to mulch a garden on a one-time or annual basis, is a non-

recurring maintenance contract that is not covered by this
| subpart; and

(2) Contracts for day-care servicesin a Federal office
building.

“Public building,” as used in this subpart, means any
building owned by the United States that is generally suit-
able for office or storage space or both for the use of one or
more Federal agencies or mixed ownership corporations, its
grounds, approaches, and appurtenances.

(1) Public buildings do not include any building on
the public domain. The public domain includes only (i)
those public lands owned by the United States and adminis-
tered by the Department of the Interior, Bureau of Land
Management, and (ii) the Nationa Forest System adminis-
tered by the Department of Agriculture, U.S. Forest Service.
The public domain does not include Federal buildings, such
as office buildings in cities or towns, that are occupied by
the Bureau of Land Management or U.S. Forest Service
where such buildings are not on lands administered by those
agencies.

(2) Buildings on the following are not public build-
ings—

(i) Properties of the United States in foreign
countries,

(i) Native American and Native Eskimo properties
held in trust by the United States;

(iii) Lands used in connection with Federal pro-
grams for agricultural, recreational, and conservation
purposes, including research in connection therewith;

(iv) Lands used in connection with river, harbor,
flood control, reclamation, or power projects; or for chemi-
cal manufacturing or development projects; or for nuclear
production, research, or development projects;

(v) Land used in connection with housing and res-
idential projects;

(vi) Properties of the United States Postal Service;

(vii) Military ingtalations (including any fort, camp,
post, naval training station, airfield, proving ground, military
supply depot, military school, or any similar facility of the
Department of Defense, but not including the Pentagon);

(viii) Installations of the National Aeronautics and
Space Administration, except regular office buildings; and

(ix) Department of Veterans Affairs installations
used for hospital or domiciliary purposes.

(3) Buildings leased to the Government are not public
buildings unless the building is leased pursuant to a lease-
purchase contract.

“Service employee,” as used in this subpart, means any
person engaged in the performance of recurring building
services other than a person in abona fide executive, admin-
istrative, or professional capacity, asthose terms are defined
in 29 CFR Part 541, and shal include al such persons
regardless of any contractua relationship that may be
alleged to exist between a contractor and such person.

22.1203 Applicability.

22.1203-1 General.

(8 This subpart applies to building service contracts
where the contract is entered into by the Government in an
amount equal to or greater than the simplified acquisition
threshold and the contract succeeds a contract for similar
work at one or more of the same public buildings.

(b)(1) Except as provided in paragraph (b)(2) of this sub-
section, a contract that includes a requirement for recurring
building services is subject to this subpart even if the con-
tract also contains other noncovered services or nonservice I
requirements, such as construction or supplies, and even if
the contract is not subject to the McNamara-O’ Hara Service
Contract Act, 41 U.S.C. 351, et seq. However, the require-
ments of this subpart apply only to the building services
portion of the contract, and only to those public buildings
for which services were provided under a predecessor con-
tract.

(2) This subpart does not apply to building services
that are only incidental to a contract for another purpose,
such asincidental maintenance under a contract to operate a
day-care center. Building service reguirements will not be
considered incidental, and, therefore, will be subject to this
subpart where (i) the contract contains specific require-
ments for a substantial amount of building services or it is
ascertainable that a substantial amount of building services
will be necessary to the performance of the contract (the
word “substantial” relates to the type and quantity of build-
ing services to be performed and not merely to the total
value of such work, whether in absolute dollars or cost per-
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centages as compared to the total value of the contract); and
(ii) the building services work is physicaly or functionally
separate, and as a practical matter is capable of being per-
formed on a segregated basis, from the other work called for
by the contract. Building services performed on a building
being leased to the Government pursuant to a lease-pur-
chase contract are not covered unless the services are being
performed under a contract directly with the Government.

22.1203-2 Exclusions.

(@) This subpart does not apply to—

(1) Contracts under the simplified acquisition thresh-
old;

(2) Contracts for commaodities or services produced or
provided by the blind or severely handicapped, awarded
pursuant to the Javits-Wagner-O'Day Act, 41 U.S.C. 46-
48a, and any future enacted law creating an employment
preference for some group of workers under building ser-
vice contracts;

(3) Guard, elevator operator, messenger, or custodial
services provided to the Government under contracts with
sheltered workshops employing the severely handicapped
as outlined in the Edgar Amendment, section 505 of the
Treasury, Postal Services and General Government
Appropriations Act, 1995, Public Law 103-329; or

(4) Agreements for vending facilities operated by the
blind, entered into under the preference provisions of the
Randol ph-Sheppard Act, 20 U.S.C. 107.

(b) A successor contractor is not required to offer aright
of first refusa for employment when a majority of its
employees, who will perform the particular service under
the contract, will work both at the public building and at
other locations under contracts not subject to Executive
Order 12933. Examplesinclude, but are not limited to, pest
control or trash removal services where the employees peri-
odically visit various Government and non-Government
sites, and make service calls to repair equipment at various
Government and non-Government buildings. This exclu-
sion does not apply (i) where the service employees work
on non-covered contracts is not performed as a part of the
same job as their work on the Federal contract in question,
or where they separately apply for work on the non-Federal
contracts; or (ii) where the employees are deployed in a
manner that is designed to avoid the purposes of Executive
Order 12933. In making this determination, all the factsand
circumstances are examined, including particularly the
manner in which the predecessor contractor deployed its
work force to perform the services, the manner in which the
work force is typically deployed to perform such services,
and the manner in which the contract is structured.
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22.1204 Seniority lists.

(a) Not less than 60 days before completion of its con-
tract, the predecessor contractor must furnish the
contracting officer with a certified list of the names of all
service employees engaged in the performance of building
services, working for the contractor at the Federal facility at
the timethe list is submitted, together with their anniversary
dates of employment. The contracting officer in turn shall
provide the list to the successor contractor and, if requested,
to employees of the predecessor contractor or their repre-
sentatives.

(b) The list provided pursuant to paragraph (a) of this
section satisfies the requirements of paragraph (n) of the
clause at 52.222-41, Service Contract Act of 1965, as
Amended.

22.1205 Noticeto employees.

(a) Where the successor contract is a contract subject to
this subpart, the contracting officer will provide written
notice to service employees of the predecessor contractor,
who are engaged in building services, of their possible right
to an offer of employment. Such notice either may be
posted in a conspicuous place at the work site or may be
delivered to the employees individually.

(b) Contracting officers may use either the following
suggested notice format or another format with the same
information.

NoTicE To BUILDING SERVICE CONTRACT EMPLOYEES

The contract for [type of service] services currently performed
by [predecessor contractor] has been awarded to a new con-
tractor. [Successor contractor] will begin performance on
[date successor contract begins].

As a condition of the new contract [successor contractor] is
required to offer employment to the employees of [predecessor
contractor] working at [the contract work site or work sites)
except in the following situations:

» Managerial or supervisory employees on the current contract
are not entitled to an offer of employment.

« [Successor contractor] may reduce the size of the current
work force. Therefore, only a portion of the existing work
force may receive employment offers. However, [successor
contractor] must offer employment to the employees of [pre -
decessor contractor] if any vacancies occur in the first 3
months of the new contract.

» [Successor contractor] may employ a current employee on
the new contract before offering employment to [ predecessor
contractor’'y employees only if the current employee has
worked for [ successor contractor] for at least 3 months imme-
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NoTe: This part has been created to facilitate
promulgation of additional FAR and agency level
socioeconomic coverage which properly fall under
FAR Subchapter D—Socioeconomic Programs, but
neither implements nor supplements existing FAR
Parts 19, 20, or 22 through 25.

Subpart 26.1—Indian Incentive Program

26.100 Scope of subpart.
26.101 Definitions.
26.102 Policy.

26.103 Procedures.
26.104 Contract clause.

Subpart 26.2—Disaster or Emergency Assistance Activities
26.200 Scope of subpart.
26.201 Policy.

Subpart 26.3—Historically Black Colleges and Universities
and Minority Institutions

26.300 Scope of subpart.

26.301 Definitions.

26.302 General policy.

26.303 Data collection and reporting requirements.
26.304 Solicitation provision.

Subpart 26.1—Indian Incentive Program

26.100 Scope of subpart.

This subpart implements 25 U.S.C. 1544, which pro-
vides an incentive to prime contractors that use Indian
organizations and Indian-owned economic enterprises as
subcontractors.

26.101 Definitions.

As used in this subpart—

“Indian” means any person who is a member of any
Indian tribe, band, group, pueblo, or community which is
recognized by the Federal Government as eligible for ser-
vices from the Bureau of Indian Affairs (BIA) in accordance
with 25 U.S.C. 1452(c) and any “Native’ as defined in the
Alaska Native Claims Settlement Act (43 U.S.C. 1601).

“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the gov-
erning body of an Indian tribe for the purposes of 25 U.S.C.,
chapter 17.

“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior)

commercial, industrial, or business activity established or
organized for the purpose of profit, provided that Indian
ownership shall constitute not less than 51 percent of the
enterprise.

“Indian tribe” means any Indian tribe, band, pueblo, or
community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims
Settlement Act, which is recognized by the Federal
Government as eligible for services from Bl Ain accordance
with 25 U.S.C. 1452(c).

“Interested party” means a prime contractor or an actual
or prospective offeror whose direct economic interest would
be affected by the award of a subcontract or by the failureto
award a subcontract.

26.102 Pdlicy.

Indian organizations and Indian-owned economic enter-
prises shall have the maximum practicable opportunity to
participate in performing contracts awarded by Federal
agencies. In fulfilling this requirement, the Indian Incentive
Program allows an incentive payment equal to 5 percent of
the amount paid to a subcontractor in performing the con-
tract, if the contract so authorizes and the subcontractor is an
Indian organization or Indian-owned economic enterprise.

26.103 Procedures.

(a) Contracting officers and prime contractors, acting in
good faith, may rely on the representation of an Indian orga- |
nization or Indian-owned economic enterprise as to its
digihility, unless an interested party challenges its status or
the contracting officer has independent reason to question
that status.

(b) In the event of a challenge to the representation of a |
subcontractor, the contracting officer shall refer the matter
to the—

U.S. Department of the Interior

Bureau of Indian Affairs (BIA)

Attn: Chief, Division of Contracting and Grants
Administration

1849 C Street, NW

MS-2626-M1B

Washington, DC 20240-4000.

The BIA will determine the eligibility and notify the con-
tracting officer.
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(c) The BIAwill acknowledge receipt of the request from
the contracting officer within 5 working days. Within 45
additional working days, BIA will advise the contracting
officer, in writing, of its determination.

(d) The contracting officer will notify the prime contrac-
tor upon receipt of a challenge.

(1) To be considered timely, a challenge shall—

(i) Bein writing;

(ii) ldentify the basis for the challenge;

(iii) Provide detailed evidence supporting the
claim; and

(iv) Be filed with and received by the contracting
officer prior to award of the subcontract in question.

(2) If the natification of achallengeisreceived by the
prime contractor prior to award, it shall withhold award of
the subcontract pending the determination by BIA, unless
the prime contractor determines, and the contracting officer
agrees, that award must be made in order to permit timely
performance of the prime contract.

(3) Challenges received after award of the subcontract
shall be referred to BIA, but the BIA determination shall
have prospective application only.

(e) If the BIA determination is not received within the
prescribed time period, the contracting officer and the prime
contractor may rely on the representation of the subcontrac-
tor.

(f) Subject to the terms and conditions of the contract
and the availability of funds, contracting officers shall
authorize an incentive payment of 5 percent of the amount
paid to the subcontractor. Contracting officers shall seek
funding in accordance with agency procedures.

26.104 Contract clause.

(a) Contracting officers in the Department of Defense
shall insert the clause at 52.226-1, Utilization of Indian
Organizations and Indian-Owned Economic Enterprises, in
solicitations and contracts that contain the clause at 52.219-9,
Small Business Subcontracting Plan.

(b) Contracting officers in civilian agencies may insert
the clause at 52.226-1, Utilization of Indian Organizations
and Indian-Owned Economic Enterprises, in solicitations
and contracts if—

(2) In the opinion of the contracting officer, subcon-
tracting possibilities exist for Indian organizations or
Indian-owned economic enterprises; and

(2) Funds are available for any increased costs as
described in paragraph (c)(2) of the clause at 52.226-1.
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Subpart 26.2—Disaster or Emergency
Assistance Activities

26.200 Scope of subpart.

This subpart implements 42 U.S.C. 5150, which pro-
vides a preference for local organizations, firms, and
individuals when contracting for major disaster or emer-
gency assistance activities (see 6.302-5).

26.201 Pdlicy.

(a) When contracting under this subpart for major disas-
ter or emergency assistance activities, such as debris
clearance, distribution of supplies, or reconstruction, prefer-
ence shall be given, to the extent feasible and practicable, to
those organizations, firms, or individuals residing or doing
business primarily in the area affected by such major disas-
ter or emergency.

(b) The authority to provide preference under this sub-
part applies only to those acquisitions, including those
which do not exceed the simplified acquisition threshold,
conducted during the term of amajor disaster or emergency
declaration made by the President of the United States
under the authority of the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42 U.S.C. 5121, et seq.).

Subpart 26.3—Historically Black Colleges
and Universities and Minority Institutions

26.300 Scope of subpart.

(@) This subpart implements Executive Order 12928 of
September 16, 1994, which promotes participation of
Historically Black Colleges and Universities (HBCUs) and
Minority Institutions (MIs) in Federal procurement.

(b) This subpart does not pertain to contracts performed
entirely outside the United States, its possessions, Puerto
Rico, and the Trust Territory of the Pacific Islands.

26.301 Definitions.

As used in this subpart—

“Historically Black College or University” means an
institution determined by the Secretary of Education to meet
the requirements of 34 CFR 608.2. For DoD, NASA, and
the Coast Guard, the term also includes any nonprofit
research institution that was an integral part of such a col-
lege or university before November 14, 1986.

“Minority Institution” means an ingtitution of higher
education meeting the requirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for the purpose of this subpart, includes a Hispanic-
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that is a trade secret; is commercial or financial and confi-
dential or privileged; or is published copyrighted computer
software; including minor modifications of such computer
software.

“Restricted rights,” as used in this subpart, means the
rights of the Government in restricted computer software as
set forth in a Restricted Rights Notice, if included in a data
rights clause of the contract, or as otherwise may be
included or incorporated in the contract.

“Technical data,” as used in this subpart, means data
other than computer software, which are of a scientific or
technical nature.

“Unlimited rights,” as used in this subpart, means the
rights of the Government to use, disclose, reproduce, pre-
pare derivative works, distribute copies to the public, and
perform publicly and display publicly, in any manner and
for any purpose, and to have or permit others to do so.

27.402 Palicy.

(a) It is necessary for the departments and agencies, in
order to carry out their missions and programs, to acquire or
obtain access to many kinds of data produced during or used
in the performance of their contracts. Agencies require such
data to: obtain competition among suppliers; fulfill certain
responsibilities for disseminating and publishing the results
of their activities, ensure appropriate utilization of the
results of research, development, and demonstration activi-
ties including the dissemination of technical information to
foster subsequent technological developments, and meet
other programmatic and statutory requirements. Further, for
defense purposes, such data are also required by agencies to
meet specialized acquisition needs and ensure logistics sup-
port.

(b) At the same time, the Government recognizes that its
contractors may have alegitimate proprietary interest (e.g.,
a property right or other valid economic interest) in data
resulting from private investment. Protection of such data
from unauthorized use and disclosure is necessary in order
to prevent the compromise of such property right or eco-
nomic interest, avoid jeopardizing the contractor’'s
commercial position, and preclude impairment of the
Government’ s ability to obtain access to or use of such data.
The protection of such data by the Government is also nec-
essary to encourage qualified contractors to participate in
Government programs and apply innovative concepts to
such programs. In light of the above considerations, in
applying these policies, agencies shall strike a balance
between the Government’s need and the contractor’s legiti-
mate proprietary interest.

27.403 Data Rights—General.
All contracts that require data to be produced, furnished,
acquired or specifically used in meeting contract perfor-

mance requirements, must contain terms that delineate the
respective rights and obligations of the Government and the
contractor regarding the use, duplication, and disclosure of
such data, except certain contracts resulting from sealed
bidding or similar situations which require only existing
data (other than limited rights data and restricted computer
software) to be delivered and reproduction rights are not
needed for such data. Asageneral rule the datarights clause
at 52.227-14, Rightsin Data—General, including Alternates
I, 11, I, 1V, and V, where determined to be appropriate as
discussed in 27.404, is to be used for that purpose.
However, in certain contracts either the particular subject
matter of the contract or the intended use of the data may
require the use of other prescribed clauses, or may not
require the use of any prescribed clause, as discussed in
27.405 and 27.408. Also, in selecting a data rights clause, it
isimportant to note that any such clause does not specify the
data (in terms of type, quantity or quality) that isto be deliv-
ered, but only the respective rights of the Government and
the contractor to use, disclose, or reproduce such data.
Accordingly, the contract should aso include appropriate
terms to specify the data to be delivered.

27.404 Basic Rightsin Data Clause.

(a) Unlimited Rights Data. Under the clause at 52.227-
14, Rights in Data—General, the Government acquires
unlimited rightsin the following data (except as provided in
paragraph (f) of this section for copyrighted data): (1) data
first produced in the performance of a contract (except to
the extent such data constitute minor modifications to data
that are limited rights data or restricted computer software);
(2) form, fit, and function data delivered under contract; (3)
data (except as may be included with restricted computer
software) that constitute manuals or instructional and train-
ing material for installation, operation, or routine
maintenance and repair of items, components, or processes
delivered or furnished for use under a contract; and (4) al
other data delivered under the contract other than limited
rights data or restricted computer software (see paragraph
(b) of this section). If any of the foregoing data are pub-
lished copyrighted data with the notice of 17 U.S.C. 401 or
402, the Government acquires them under a copyright
license, as set forth in paragraph (f) of this section, rather
than with unlimited rights.

(b) Limited Rights Data and Restricted Computer
Software. The clause at 52.227-14, Rights in Data—
General, enables the contractor to protect qualifying limited
rights data and restricted computer software by withholding
such data from delivery to the Government and delivering
form, fit, and function data in lieu thereof. However, when
an agency has a need to obtain delivery of limited rights
data or restricted computer software, the clause may be used
withits Alternates|| or 11, as set forth in paragraphs (d) and
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(e) of this section. These aternatives enable a contracting
officer to selectively request the delivery of such data with
limited rights or restricted rights, either by specifying such
delivery in the contract or by specific request.

(c) Alternate Definition of Limited Rights Data. In the
clause at 52.227-14, Rights in Data—General, in order for
data to qualify as limited rights data, in addition to being
data that either embody a trade secret or are data that are
commercial or financial and confidential or privileged, such
data must also pertain to items, components, or processes
developed at private expense, including minor modifica
tions thereof. However, for contracts that do not require the
development, use or delivery of items, components or
processes that are intended to be acquired by or for the
Government, an agency may adopt for general use or for use
in specific circumstances the aternate definition of limited
rights data set forth in Alternate . The aternate definition
does not require that such data pertain to items, compo-
nents, or processes developed at private expense; but rather
that such data were developed at private expense and
embody a trade secret or are commercia or financia and
confidential or privileged.

(d) Protection of Limited Rights Data Specified for
Delivery. (1) Contracting officers are authorized to modify
the clause at 52.227-14, Rightsin Data—General, by use of
Alternate 11, which Alternate adds subparagraph (g)(2) to
the clause to enable the Government to require delivery of
limited rights data rather than alowing the contractor to
withhold such data. To obtain such delivery, the contract
may identify and specify data to be delivered, or the con-
tracting officer may require, by written request during
contract performance, the delivery of data that has been
withheld or identified as withholdable under subparagraph
(9)(2) of the clause at 52.227-14, Rights in Data—General.
In addition, if agreed to during negotiations, the contract
may specifically identify data that are not to be delivered
under Alternate Il or which, if delivered, will be delivered
with limited rights. The limited rights obtained by the
Government are set forth in the Limited Rights Notice con-
tained in subparagraph (g)(2) (Alternate I1). Such limited
rights data will not, without permission of the contractor, be
used by the Government for purposes of manufacture, and
will not be disclosed outside the Government except for cer-
tain specific purposes as may be set forth in the Notice, and
then only if the Government makes the disclosure subject to
prohibition against further use and disclosure by the recipi-
ent. The following are examples of specific purposes which
may be adopted by an agency in its supplement and added
to the Limited Rights Notice of subparagraph (g)(2) of the
clause (Alternate I1):

(i) Use (except for manufacture) by support service
contractors.
(i) Evaluation by nongovernment evaluators.
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(i) Use (except for manufacture) by other con-
tractors participating in the Government’ s program of which
the specific contract is a part, for information and use in
connection with the work performed under each contract.

(iv) Emergency repair or overhaul work.

(v) Release to aforeign government, or instrumen-
tality thereof, as the interests of the United States
Government may require, for information or evauation, or
for emergency repair or overhaul work by such government.

(2) As an aid in determining whether the clause at
52.227-14 should be used with its Alternate I, the provision
at 52.227-15, Representation of Limited Rights Data and
Restricted Computer Software, may be included in any
solicitation containing the clause at 52.227-14, Rights in
Data—General. This provision requests that an offeror state |
in response to a solicitation, to the extent feasible, whether
limited rights data are likely to be used in meeting the data
delivery requirements set forth in the solicitation. In addi-
tion, the need for Alternate Il should be considered during
negotiations or discussion with an offeror, particularly
where negotiations are based on an unsolicited proposal.
However, use of the clause at 52.227-14, Rights in Data—
General, without Alternate |l does not preclude this
Alternate from being used subsequently by modification
during contract performance, should the need arise for
delivery of limited rights data that have been withheld or
identified as withholdable.

(3) Whenever datathat would qualify aslimited rights
data, if it were to be delivered in human readable form, is
formatted as a computer data base for the purpose of deliv-
ery under a contract containing the clause at 52.227-14,
Rights in Data—General, such data is to be treated as lim-
ited rights data, rather than restricted computer software, for
the purposes of paragraph (g) of that clause.

(e) Protection of Restricted Computer Software
Soecified for Delivery. (1) Contracting officers are autho-
rized to modify the clause at 52.227-14, Rights in
Data—General, by use of Alternate I1l, which Alternate
adds subparagraph (g)(3) to the clause to enable the
Government to require delivery of restricted computer soft-
ware rather than allowing the contractor to withhold such
restricted computer software. To obtain such delivery, the
contract may identify and specify the computer software to
be delivered, or the contracting officer may require by writ-
ten request during contract performance, the delivery of
computer software that has been withheld or identified as
withholdable under subparagraph (g)(1) of the clause. In
addition, if agreed to during negotiations, the contract may
specifically identify computer software that are not to be
delivered under Alternate 11 or which, if delivered, will be
with restricted rights. In considering whether to use theclause
at 52.227-14 with its Alternate |11, it should be particularly
noted that unlike other data, computer softwareisalso an
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end item in itself, such that if withheld and form, fit, and
function data provided in lieu thereof, an operational pro-
gram will not be acquired. Thus, if delivery of restricted
computer software is anticipated to be needed to meet con-
tract performance requirements, the contracting officer
should assure that the clause is used with its Alternate I11.
Unless otherwise agreed to (see paragraph (e)(2) of this sec-
tion) the restricted rights obtained by the Government are
set forth in the Restricted Rights Notice contained in sub-
paragraph (g)(3) (Alternate I11). Such restricted computer
software will not be used or reproduced by the Government,
or disclosed outside the Government, except that the com-
puter software may be—

(i) Used or copied for use in or with the computer
or computersfor which it was acquired, including use at any
Government installation to which such computer or com-
puters may be transferred;

(if) Used or copied for use in or with a backup
computer if any computer for which it was acquired
becomes inoperative;

(iii) Reproduced for safekeeping (archives) or
backup purposes;

(iv) Modified, adapted, or combined with other
computer software, provided that the modified, combined,
or adapted portions of any derivative software incorporating
restricted computer software are made subject to the same
restricted rights;

(v) Disclosed to and reproduced for use by support
service contractors, subject to the same restriction under
which the Government acquired the software;

(vi) Used or copied for use in or transferred to a
replacement computer; and

(vii) Used in accordance with subdivisions
(e)(1)(i) through (v) of this section, without disclosure pro-
hibitions, if the computer software is published copyrighted
computer software.

(2) The restricted rights set forth in subparagraph
(e)(1) of this section are the minimum rights the
Government normally obtainswith restricted computer soft-
ware and will automatically apply when such software is
acquired under the Restricted Rights Notice of subpara-
graph (9)(3) (Alternate I11) of the clause. However, either
greater or lesser rights, consistent with the purposes and
needs for which the software isto be acquired, may be spec-
ified by the contracting officer in a particular contract or
prescribed in agency regulations. For example, considera
tion should be given to any networking needs or any
requirements for use of the computer software from remote
terminals. Also, in addressing such needs, the scope of the
restricted rights may be different for the documentation
accompanying the computer software than for the programs
and data bases. Any additions to, or limitations on, the
restricted rights set forth in the Restricted Rights Notice of

subparagraph (g)(3) of the clause are to be expressly stated
in the contract or in a collateral agreement incorporated in
and made part of the contract, and the notice modified
accordingly.

(3) As an aid in determining whether the clause
should be used with its Alternate 1ll, the provision at
52.227-15, Representation of Limited Rights Data and
Restricted Computer Software, may be included in any
solicitation containing the clause at 52.227-14, Rights in
Data—General. This provision requests that an offeror state,
in response to a solicitation, to the extent feasible, whether
restricted computer software is likely to be used in meeting
the datadelivery requirements set forth in the solicitation. In
addition, the need for Alternate Il should be considered
during negotiations or discussions with an offeror, particu-
larly where negotiations are based on an unsolicited
proposal. However, use of the clause at 52.227-14, Rightsin
Data—General, without Alternate 111 does not preclude this
Alternate from being used subsequently by modification
during contract performance, should the need arise for the
delivery of restricted computer software that has been with-
held or identified as withholdable.

(f) Copyrighted Data—(1) Data First Produced in the
Performance of a Contract. (i) In order to enhance the
transfer or dissemination of information produced at
Government expense, contractors are normally authorized,
without prior approval of the contracting officer, to establish
claim to copyright subsisting in technical or scientific arti-
cles based on or containing data first produced in the
performance of work under a contract containing the clause
at 52.227-14, Rights in Data—Genera and published in
academic, technical or professional journals, symposia pro-
ceedings and similar works. Otherwise, the permission of
the contracting officer is required in accordance with subdi-
vision (f)(1)(ii) of this section or any applicable agency
regulations, to establish claim to copyright subsisting in
data first produced in the performance of a contract unless
the clause is used with its Alternate IV in accordance with
subdivision (f)(1)(iii) of this section. Agencies may, how-
ever, restrict copyright under certain circumstances in
accordance with subparagraph (g)(3) of this section.

(if) Usually, permission for a contractor to estab-
lish claim to copyright subsisting in data first produced
under the contract will be granted when copyright protec-
tion will enhance the appropriate transfer or dissemination
of such data and the commercialization of products or
processes to which it pertains. The request for permission
must be made in writing, and may be made either prior to
contract award or subsequently during contract perfor-
mance. It should identify the datainvolved or furnish copies
of the data for which permission is requested, as well as a
statement as to the intended publication or dissemination
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media or other purpose for which copyright is desired. The
request normally will be granted unless—

(A) The data consist of a report that represents
the official views of the agency or that the agency is
required by statute to prepare;

(B) The data are intended primarily for internal
use by the Government;

(C) The data are of the type that the agency
itself distributes to the public under an agency program;

(D) The Government determines that limitation
on distribution of the datais in the national interest; or

(E) The Government determines that the data
should be disseminated without restriction.

(iii) An Alternate IV is provided for use with the
clause at 52.227-14, Rights in Data—General, which
Alternate provides a substitute subparagraph (c)(1) in the
clause granting blanket permission for contractors to estab-
lish claim to copyright subsisting in al data first produced
in the performance of the contract without further request
being made by the contractor. Alternate IV shall be used in
all contracts for basic or applied research (other than those
for management or operation of Government facilities and
in contracts and subcontracts in support of programs being
conducted at such facilities or where international agree-
ments require otherwise) to be performed solely by colleges
and universities. Alternate IV will not be used in contracts
with colleges and universitiesif a purpose of the contract is
for development of computer software for distribution to the
public (including use in solicitations) by or on behalf of the
Government. In addition, Alternate IV may be used in other
contracts if an agency determines to grant blanket permis-
sion for contractors to establish claim to copyright
subsisting in al data first produced in the performance of
contract without further request being made by the contrac-
tor. In any contract where Alternate 1V is used, the contract
may exclude any data, items or categories of data from the
blanket permission granted, either by express provisionsin
the contract or by the addition of a subparagraph (d)(3) to
the clause, consistent with subparagraph (g)(3) of this sec-
tion.

(iv) Whenever a contractor establishes claim to
copyright subsisting in data (other than computer software)
first produced in the performance of a contract, the
Government is granted a paid-up nonexclusive, irrevocable,
worldwide license to reproduce, prepare derivative works,
distribute to the public, perform publicly and display pub-
licly by or on behalf of the Government, for all such data, as
set forth in subparagraph (c)(1) of the clause at 52.227-14,
Rights in Data—Genera. For computer software the scope
of the Government’s license does not include the right to
distribute to the public. Agencies may also, either on a case-
by-case basis, or on a class basis if provided in
implementing regulations, obtain a license of different
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scope than set forth in subparagraph (c)(1) of the clause if
the agency determines that such different license will sub-
stantially enhance the transfer or dissemination of any data
first produced under the contract, and will not interfere with
the Government’s use of the data as contemplated by the
contract or if required for international agreements. If an
agency obtains such a different license, the scope of that
license shall be clearly stated in a conspicuous place on the
medium on which the data is recorded. That is, if a report,
the scope of the different license shall be put on the cover,
or first page, of the report. If computer software, the scope
of the different license shall be placed on the most conspic-
uous place available.

(v) Whenever a contractor establishes claim to
copyright in datafirst produced in the performance of acon-
tract, irrespective of which Alternate is used with the clause
or the scope of the Government’s license, the contractor is
required to affix the applicable copyright notices of 17
U.S.C. 401 or 402, and acknowledgment of Government
sponsorship, (including the contract number) to the data
whenever such data are delivered to the Government, pub-
lished, or deposited for registration as a published work in
the U.S. Copyright Office. Failure to do so could result in
such data being treated as unlimited rights data (see para-
graph (i) of this section).

(2) Data Not First Produced in the Performance of a
Contract. (i) Contractors are not to incorporate in data
delivered under a contract any datathat is not first produced
under the contract and that is marked with the copyright
notice of 17 U.S.C 401 or 402, without either (A) acquiring
for or granting to the Government certain copyright license
rights for the data, or (B) obtaining permission from the
contracting officer to do otherwise. The copyright license
the Government acquires for such data will normally be of
the same scope as discussed in subdivision (f)(1)(iv) of this
section, and is set forth in subparagraph (c)(2) of the clause
at 52.227-14, Rights in Data—General. However, agencies
may, on a case-by-case basis, or on aclass basisif provided
in implementing agency regulations, obtain alicense of dif-
ferent scope if the agency determines that such different
license will not be inconsistent with the purpose of acquir-
ing the data. If alicense of a different scope is acquired, it
must be so stated in the contract and clearly set forth in a
conspicuous place on the data when delivered to the
Government. In addition, if computer software not first pro-
duced under a contract is delivered with the copyright
notice of 17 U.S.C. 401, the Government’ slicense will be as
set forth in subparagraph (g)(3) (Alternate I11) if included in
the clause at 52.227-14, Rights in Data—General, or as oth-
erwise may be provided in a collatera agreement
incorporated in or made part of the contract.

(ii) Contractors delivering data with both an autho-
rized limited rights or restricted rights notice and the
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therefor) and so identified in the contract, any data resulting
therefrom may be treated under such clause as limited rights
data or restricted computer software in accordance with
27.404(d) or (e), as applicable; or if such treatment isincon-
sistent with the purpose of the contract, rights to such data
may, if so negotiated and stated in the contract, be treated in
amanner consistent with paragraph (a) of this section.

27.409 Solicitation provisions and contract clauses.

(8)(1) The contracting officer shall insert the clause at
52.227-14, Rights in Data—General, including its use with
Alternate| through AlternateVV as may be required or autho-
rized in accordance with paragraphs (b) through (f) of this
section, in solicitations and contracts if it is contemplated
that data will be produced, furnished, or acquired under the
contract, unless the contract is—

(i) For the production of special works of the type
set forth in 27.405(a), but the clause at 52.227-14, Rightsin
Data—General, shall be included in the contract and made
applicable to data other than special works, as appropriate;

(i) For the acquisition of existing data works, as
described in 27.405(b);

(iii) To be performed outside the United States, its
possessions, and Puerto Rico, in which case agencies may
prescribe different clauses (see paragraph (n) of this sec-
tion);

(iv) For architect-engineer services or construction
work, in which case agencies may utilize the clause at
52.227-17, Rights in Data—Specia Works, or may pre-
scribe different clauses;

(v) A Small Business Innovation Research contract
(see paragraph (1) of this section);

(vi) For the management, operation, design, or
construction of a Government-owned facility to perform
research, development, or production work, in which case
agencies may prescribe different clauses (see paragraph (p)
of this section); or

(vii) A contract involving cosponsored research
and development in which a clause providing for less than
unlimited right has been authorized. (See 27.408.)

(2) Subparagraph (€)(3) of the clause at 52.227-14,
Rightsin Data—General, may be deleted or reserved by an
agency not subject to Title 111 of the Federal Property and
Administrative Services Act.

(b) If an agency determines, in accordance with
27.404(c), to adopt the alternate definition of “Limited
Rights Data’ in paragraph (&) of the clause, the clause shall
be used with its Alternate I.

(c) In accordance with 27.404(d), if a contracting officer
determines it is necessary to obtain the delivery of limited
rights data, the clause shall be used with its Alternate I1.
The contracting officer shall, when Alternate Il is used,
assurethat the purposes, if any, for which limited rights data

are to be disclosed outside the Government are included in
the “Limited Rights Notice” of subparagraph (g)(2) of the
clause.

(d) In accordance with 27.404(e), if a contracting officer
determinesit is necessary to obtain the delivery of restricted
computer software, the clause shall be used with its
Alternate I1l. Any greater or lesser rights regarding the use,
duplication, or disclosure of restricted computer software
than those set forth in the Restricted Rights Notice of sub-
paragraph (g)(3) of the clause must be specified in the
contract and the notice modified accordingly.

(e) The clause shall be used with its Alternate IV in con-
tracts for basic or applied research (other than those for the
management or operation of Government facilities or where
international agreements require otherwise), to be per-
formed solely by universities and colleges. The clause may
be used with its Alternate IV in other contracts if in accor-
dance with 27.404(f)(1) an agency determines to grant
blanket permission for the contractor to establish claim to
copyright subsisting in al data first produced without fur-
ther request being made by the contractor. When Alternate
IV is used, the contract may exclude items or categories of
data from the blanket permission granted, either by express
provisions in the contract or by the addition of a subpara-
graph (d)(3) to the clause (see 27.404(g)(1)).

(f) In accordance with 27.404(i), if a contracting officer
needs to have the right to inspect certain data at a contrac-
tor’'sfacility or if by an agency, generally the clause shall be
used with its Alternate V.

(9) In accordance with 27.404(d)(2), if the contracting
officer desiresto have an offeror statein responseto asolic-
itation, to the extent feasible, whether limited rights data or
restricted computer software are likely to be used in meet-
ing the data delivery requirements set forth in the
solicitation, the contracting officer shall insert the provision
at 52.227-15, Representation of Limited Rights Data and
Restricted Computer Software, in any solicitation contain-
ing the clause at 52.227-14, Rights in Data—General. The
contractor’s response will provide an aid in determining
whether the clause should be used with Alternate 11 and/or
Alternatelll.

(h) The contracting officer shall normally insert the
clause at 52.227-16, Additional Data Requirements, in
solicitations and contracts involving experimental, devel op-
mental, research, or demonstration work (other than basic or
applied research to be performed solely by a university or
college where the contract amount will be $500,000 or less)
unless al the requirements for data are believed to be
known at the time of contracting and specified in the con-
tract. (See 27.406(b).) This clause may & so be used in other
contracts when considered appropriate.

(i) In accordance with 27.405(a), the contracting officer
shall insert the clause at 52.227-17, Rightsin Data—Special
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Works, in solicitations and contracts primarily for the pro-
duction or compilation of data (other than limited rights
data or restricted computer software) for the Government’s
internal use, or when there is a specific need to limit distri-
bution and use of the data and/or to obtain indemnity for
liahilities that may arise out of the content, performance, or
disclosure of the data. Examples of such contracts are set
forth in 27.405(a). The contract may specify the purposes
and conditions (including time limitations) under which the
data may be used, released or reproduced by the contractor
for other than contract performance. Contracts for the pro-
duction of audiovisual works, sound recordings, etc. may
include limitations in connection with talent releases, music
licenses, and the like that are consistent with the purposes
for which the datais acquired.

(i) The contracting officer shall insert the clause at
52.227-18, Rightsin Data—Existing Works, in solicitations
and contracts exclusively for the acquisition, without modi -
fication, of existing audiovisual and similar works of the
type set forth in 27.405(b)(1). The contract may set forth
limitations consistent with the purposes for which the work
isbeing acquired. The clause at 52.227-17, Rightsin Data—
Special Works, shall be used if existing works are to be
modified, as by editing, trandation, addition of subject mat-
ter, etc.

(k) In accordance with 27.405(b)(2), when contracting
(other than from GSA's Multiple Award Schedule contracts)
for the acquisition of existing computer software, the clause
at 52.227-19, Commercial Computer Software-Restricted
Rights, may be used in the solicitation and contract. In any
event, the contracting officer shall assure that the contract
contains terms to obtain sufficient rights for the
Government to fulfill the need for which the software is
being acquired and is otherwise consistent with
27.405(b)(2).

() If the contract is a Small Business Innovation
Research (SBIR) contract, the clause at 52.227-20, Rightsin
Data—SBIR Program shall be used in all Phase | and Phase
Il contracts awarded under the Small Business Innovation
Research Program established pursuant to Pub. L. 97-219
(The Small Business Innovation Devel opment Act of 1982).

(m) While no specific clause of this subpart isrequired to
be included in contracts solely for the acquisition, without
disclosure prohibitions, of books, publications and similar
itemsin the exact form in which such items exist prior to the
request for purchase (i.e., the off-the-shelf purchase of such
items), or in other contracts (e.g., contracts resulting from
sealed bidding) where only existing data available without
disclosure prohibitions is to be furnished, if reproduction
rights are to be acquired the contract shall include terms
addressing such rights. (See 27.405(b)(3).)
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(n) Agencies may prescribein their procedures, as appro-
priate, a clause consistent with the policy of 27.402 in
contracts to be performed outside the United States, its pos-
sessions, and Puerto Rico.

(o) Agenciesmay prescribein their proceduresthe clause
at 52.227-17, Rights in Data—Special Works, or prescribe,
as appropriate, clauses consistent with the policy in 27.402
in contracts for architect-engineer services and construction
work.

(p) Agencies may prescribein their procedures, as appro-
priate, a clause consistent with the policy of 27.402 in
contracts for management, operation, design, or construc-
tion of Government-owned research, development, or
production facilities, and in contracts and subcontracts in
support of programs being conducted at such facilities.

(9) In accordance with 27.406(d), the contracting officer
shall insert the clause at 52.227-21, Technica Data
Declaration, Revision, and Withholding of Payment—
Major Systems, in contracts for mgjor systems acquisitions
or for support of major systems acquisitions. When used,
this clause requiresthat the technical datato which it applies
be specified in the contract. (See 27.406(d).)

(r) In the case of civilian agencies except NASA and the
U.S. Coast Guard, the contracting officer shall insert the
clause at 52.227-22, Major System—Minimum Rights, in
contracts for major systems or contracts in support of major
systems.

() In accordance with 27.407, if a contracting officer
desires to acquire unlimited rights in technical data con-
tained in asuccessful proposal upon which a contract award
is based, the contracting officer shall insert the clause at
52.227-23, Rights to Proposed Data (Technical). Rightsto
technical datain a proposa are not acquired by mere incor-
poration by reference of the proposal in the contract, and if
a proposa is incorporated by reference, Section 27.404
must be followed to assure that such rights are appropriately
addressed.

Subpart 27.5—[Reserved]

Subpart 27.6—Foreign License and Technical
Assistance Agreements

27601 General.

Agencies shal provide al necessary rules and regula
tions as are required for the proper application of the laws
and policies of the U.S. Government regarding—

(@) Elimination in agreements between domestic con-
cerns and foreign governments or foreign concerns of charges
for the use of patentsin which the U.S. Government has a
royalty-free license or of charges in agreements for the
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of this section, except in those situations where allowance
of any of the directly associated costs involved would be
considered to be contrary to public policy.

31.201-7 Construction and ar chitect-engineer contracts.

Specific principles and procedures for evaluating and
determining costs in connection with contracts and subcon-
tracts for construction, and architect-engineer contracts
related to construction projects, are in 31.105. The applica
bility of these principles and procedures is set forth in
31.000 and 31.100.

31.202 Direct costs.

(a) Adirect cost isany cost that can be identified specif-
ically with a particular final cost objective. No final cost
objective shall have alocated to it as a direct cost any cost,
if other costs incurred for the same purpose in like circum-
stances have been included in any indirect cost pool to be
alocated to that or any other final cost objective. Costs
identified specifically with the contract are direct costs of
the contract and are to be charged directly to the contract.
All costs specifically identified with other final cost objec-
tives of the contractor are direct costs of those cost
objectives and are not to be charged to the contract directly
or indirectly.

(b) For reasons of practicality, any direct cost of minor
dollar amount may be treated as an indirect cost if the
accounting treatment—

(1) Isconsistently applied to all final cost objectives;
and

(2) Produces substantially the same results astreating
the cost as a direct cost.

31.203 Indirect costs.

(8 An indirect cost is any cost not directly identified
with asingle, final cost objective, but identified with two or
more final cost objectives or an intermediate cost objective.
It is not subject to treatment as a direct cost. After direct
costs have been determined and charged directly to the con-
tract or other work, indirect costs are those remaining to be
alocated to the several cost objectives. An indirect cost
shall not be alocated to a final cost objective if other costs
incurred for the same purpose in like circumstances have
been included as a direct cost of that or any other final cost
objective.

(b) Indirect costs shall be accumulated by logical cost
groupings with due consideration of the reasons for incur-
ring such costs. Each grouping should be determined so as
to permit distribution of the grouping on the basis of the
benefits accruing to the several cost objectives. Commonly,
manufacturing overhead, selling expenses, and general and
administrative (G&A) expenses are separately grouped.
Similarly, the particular case may require subdivision of

these groupings, e.g., building occupancy costs might be
separable from those of personnel administration within the
manufacturing overhead group. This necessitates selecting a
distribution base common to all cost objectives to which the
grouping is to be alocated. The base should be selected so
as to permit allocation of the grouping on the basis of the
benefits accruing to the several cost objectives. When sub-
stantially the same results can be achieved through less
precise methods, the number and composition of cost
groupings should be governed by practical considerations
and should not unduly complicate the allocation.

(c) Once an appropriate base for distributing indirect
costs has been accepted, it shal not be fragmented by
removing individual elements. All items properly includ-
ablein an indirect cost base should bear a pro rata share of
indirect costs irrespective of their acceptance as
Government contract costs. For example, when a cost input
base is used for the distribution of G& Acosts, al items that
would properly be part of the cost input base, whether
allowable or unallowable, shall be included in the base and
bear their pro rata share of G& A costs.

(d) The contractor’s method of allocating indirect costs
shall be in accordance with standards promulgated by the
CAS Board, if applicable to the contract; otherwise, the
method shall be in accordance with generaly accepted
accounting principles which are consistently applied. The
method may require examination when—

(1) Substantia differences occur between the cost
patterns of work under the contract and the contractor’s
other work;

(2) Significant changes occur in the nature of the
business, the extent of subcontracting, fixed-asset improve-
ment programs, inventories, the volume of sales and
production, manufacturing processes, the contractor’s prod-
ucts, or other relevant circumstances; or

(3) Indirect cost groupings developed for a contrac-
tor's primary location are applied to offsite locations.
Separate cost groupings for costs allocable to offsite loca
tions may be necessary to permit equitable distribution of
costs on the basis of the benefits accruing to the several cost
objectives.

(e) A base period for allocating indirect costs is the cost
accounting period during which such costs are incurred and
accumulated for distribution to work performed in that
period. The criteria and guidance in 30.406 for selecting the
cost accounting periods to be used in allocating indirect
costs are incorporated herein for application to contracts
subject to full CAS coverage. For contracts subject to mod-
ified CAS coverage and for non-CA S-covered contracts, the
base period for allocating indirect costs will normally be the
contractor’s fiscal year. But a shorter period may be appro-
priate (1) for contracts in which performance involves only
a minor portion of the fiscal year, or (2) when it is general
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practice in the industry to use a shorter period. When a con-
tract is performed over an extended period, as many base
periods shall be used as are required to represent the period
of contract performance.

(f) Special care should be exercised in applying the prin-
ciples of paragraphs (b), (c), and (d) above when
Government-owned contractor-operated (GOCO) plants are
involved. The distribution of corporate, division, or branch
office G& Aexpenses to such plants operating with little or no
dependence on corporate administrative activities may
require more precise cost groupings, detailed accounts
screening, and carefully devel oped distribution bases.

31.204 Application of principlesand procedures.

(8) Costs shall be allowed to the extent they are reason-
able, alocable, and determined to be alowable under
31.201, 31.202, 31.203, and 31.205. These criteria apply to
all of the selected items that follow, even if particular guid-
ance is provided for certain items for emphasis or clarity.

(b) Costs incurred as reimbursements or payments to a
subcontractor under a cost-reimbursement, fixed-price
incentive, or price redeterminable type subcontract of any
tier above the first firm-fixed-price subcontract or fixed-
price subcontract with economic price adjustment
provisions are allowable to the extent that allowanceis con
sistent with the appropriate subpart of this Part 31
applicable to the subcontract involved. Costs incurred as
payments under firm-fixed-price subcontracts or fixed-price
subcontracts with economic price adjustment provisions or
modifications thereto, when cost analysis was performed
under 15.404-1(c), shall be allowable only to the extent that
the price was negotiated in accordance with 31.102.

(c) Section 31.205 does not cover every element of cost.
Failure to include any item of cost does not imply that it is
either alowable or unallowable. The determination of
alowability shall be based on the principles and standards
in this subpart and the treatment of similar or related
selected items. When more than one subsection in 31.205is
relevant to a contractor cost, the cost shall be apportioned
among the applicable subsections, and the determination of
allowability of each portion shall be based on the guidance
contained in the applicable subsection. When a codt, to
which more than one subsection in 31.205 is relevant, can-
not be apportioned, the determination of alowability shall
be based on the guidance contained in the subsection that
most specifically deals with, or best captures the essential
nature of, the cost at issue.

31.205 Selected costs.
31.205-1 Public relations and advertising costs.

(a) “Public relations” means al functions and activities
dedicated to—
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(1) Maintaining, protecting, and enhancing the image
of a concern or its products; or

(2) Maintaining or promoting reciprocal understand-
ing and favorable relations with the public at large, or any
segment of the public. The term public relations includes
activities associated with areas such as advertising, cus-
tomer relations, etc.

(b) “Advertising” meansthe use of mediato promote the
sale of products or services and to accomplish the activities
referred to in paragraph (d) of this subsection, regardless of
the medium employed, when the advertiser has control over
the form and content of what will appear, the media in
which it will appear, and when it will appear. Advertising
media include but are not limited to conventions, exhibits,
free goods, samples, magazines, newspapers, trade papers,
direct mail, dealer cards, window displays, outdoor adver-
tising, radio, and television.

(c) Public relations and advertising costs include the
costs of media time and space, purchased services per-
formed by outside organizations, as well as the applicable
portion of salaries, travel, and fringe benefits of employees
engaged in the functions and activities identified in para-
graphs (a) and (b) of this subsection.

(d) The only alowable advertising costs are those that
are—

(1) Specificaly required by contract, or that arise
from requirements of Government contracts, and that are
exclusively for—

(i) Acquiring scarce items for contract perfor-
mance; or

(ii) Disposing of scrap or surplus materials
acquired for contract performance;

(2) Costs of activities to promote sales of products
normally sold to the U.S. Government, including trade
shows, which contain asignificant effort to promote exports
from the United States. Such costs are allowable, notwith-
standing paragraphs (f)(1), (f)(3), (f)(4)(ii), and (f)(5) of this
subsection. However, such costs do not include the costs of
memorabilia (e.g., models, gifts, and souvenirs), alcoholic
beverages, entertainment, and physical facilities that are
used primarily for entertainment rather than product promo-
tion; or

(3) Allowable in accordance with 31.205-34.

(e) Allowable public relations costs include the follow-
ing:

(1) Costs specifically required by contract.

(2) Costsof—

(i) Responding to inquiries on company policies
and activities;

(if) Communicating with the public, press, stock-
holders, creditors, and customers; and
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(6) Whether the service can be performed more eco-
nomically by employment rather than by contracting.

(7) The qudifications of the individual or concern
rendering the service and the customary fee charged, espe-
cially on non-Government contracts.

(8) Adequacy of the contractual agreement for the
service (e.g., description of the service, estimate of time
required, rate of compensation, termination provisions).

(e) Retainer fees, to be alowable, must be supported by
evidence that—

(1) The services covered by the retainer agreement
are necessary and customary;

(2) Thelevel of past services justifies the amount of
the retainer fees (if no services were rendered, fees are not
automatically unallowable);

(3) Theretainer feeis reasonable in comparison with
maintaining an in-house capability to perform the covered
services, when factors such as cost and level of expertise are
considered; and

(4) The actual services performed are documented in
accordance with paragraph (f) of this subsection.

(f) Fees for services rendered shall be alowable only
when supported by evidence of the nature and scope of the
service furnished. (See aso 31.205-38(f).) However,
retainer agreements generally are not based on specific
statements of work. Evidence necessary to determine that
work performed is proper and does not violate law or regu-
lation shall include—

(1) Details of all agreements (e.g., work require-
ments, rate of compensation, and nature and amount of
other expenses, if any) with the individuals or organizations
providing the services and details of actual services per-
formed;

(2) Invoices or hillings submitted by consultants,
including sufficient detail as to the time expended and
nature of the actual services provided; and

(3) Consultants work products and related docu-
ments, such as trip reports indicating persons visited and
subjects discussed, minutes of meetings, and collatera
memoranda and reports.

31.205-34 Recruitment costs.
(a) Subject to paragraph (b) of this subsection, the fol-

lowing costs are allowable:

(1) Costs of help-wanted advertising.

(2) Costs of operating an employment office needed
to secure and maintain an adequate labor force.

(3) Costs of operating an aptitude and educational
testing program.

(4) Travel costs of employees engaged in recruiting
personnel.

(5) Travel costs of applicants for interviews.

(6) Costs for employment agencies, not in excess of

standard commercial rates.
(b) Help-wanted advertising costs are unallowable if the

advertising—

(1) Does not describe specific positions or classes of
positions; or

(2) Includes material that is not relevant for recruit-
ment purposes, such as extensive illustrations or
descriptions of the company’s products or capabilities.

31.205-35 Relocation costs.

(a) Relocation costs are costs incident to the permanent
change of duty assignment (for an indefinite period or for a
stated period, but in either event for not less than 12
months) of an existing employee or upon recruitment of a
new employee. The following types of relocation costs are
allowable as noted, subject to paragraphs (b) and (f) of this
subsection:

(1) Cost of travel of the employee and members of
the immediate family (see 31.205-46) and transportation of
the household and personal effects to the new location.

(2) Cost of finding anew home, such as advancetrips
by employees and spouses to locate living quarters, and
temporary lodging during the transition periods not exceed-
ing separate cumulative totals of 60 days for employees and
45 days for spouses and dependents, including advance trip
time.

(3) Closing costs (i.e., brokerage fees, legal fees,
appraisal fees, points, finance charges, etc.) incident to the
disposition of actual residence owned by the employee
when notified of transfer, except that these costs when
added to the costs described in subparagraph (a)(4) of this
section shall not exceed 14 percent of the sales price of the
property sold.

(4) Continuing costs of ownership of the vacant for-
mer actua residence being sold, such as maintenance of
building and grounds (exclusive of fixing up expenses), util-
ities, taxes, property insurance, mortgage interest, after
settlement date or lease date of new permanent residence,
except that these costs when added to the costs described in
subparagraph (a)(3) of this section, shall not exceed 14 per-
cent of the sales price of the property sold.

(5) Other necessary and reasonable expenses nor-
mally incident to relocation, such as disconnecting and
connecting household appliances; automobile registration;
driver’'s license and use taxes, cutting and fitting rugs,
draperies, and curtains; forfeited utility fees and deposits;
and purchase of insurance against damage to or loss of per-
sonal property while in transit.

(6) Costsincident to acquiring ahomein anew loca-
tion, except that—
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(i) These costs will not be alowable for existing
employees or newly recruited employees who, before the
relocation, were not homeowners and

(ii) The total costs shall not exceed 5 percent of the
purchase price of the new home.

(7) Mortgage interest differential payments, except
that these costs are not alowable for existing or newly
recruited employees who, before the relocation, were not
homeowners and the total payments are limited to an
amount determined as follows:

(i) The difference between the mortgage interest
rates of the old and new residencestimes the current balance
of the old mortgage times 3 years.

(i) When mortgage differential payments are
made on a lump sum basis and the employee leaves or is
transferred again in less than 3 years, the amount initially
recognized shall be proportionately adjusted to reflect pay-
ments only for the actual time of the relocation.

(8) Rental differential payments covering situations
where relocated employees retain ownership of a vacated
home in the old location and rent at the new location. The
rented quarters at the new location must be comparable to
those vacated, and the allowable differential payments may
not exceed the actual rental costs for the new home, lessthe
fair market rent for the vacated home times 3 years.

(9) Cost of canceling an unexpired lease.

(b) The costs described in paragraph (@) of this section
must also meet the following criteria to be considered
alowable:

(1) Themove must be for the benefit of the employer.

(2) Reimbursement must be in accordance with an
established policy or practice that is consistently followed
by the employer and is designed to motivate employees to
relocate promptly and economically.

(3) The costs must not otherwise be unallowable
under Subpart 31.2.

(4) Amounts to be reimbursed shall not exceed the
employee’s actual expenses, except that for miscellaneous
costs of the type discussed in subparagraph (a)(5) of this
section, aflat amount, not to exceed $1,000, may be alowed
in lieu of actual costs.

(c) Thefollowing types of costs are not allowable:

(1) Losson sdeof ahome.

(2) Costsincident to acquiring ahomein anew loca-
tion asfollows:

(i) Real estate brokers fees and commissions.

(ii) Cost of litigation.
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(iii) Real and personal property insurance against
damage or loss of property.

(iv) Mortgage lifeinsurance.

(v) Owner’s title policy insurance when such
insurance was not previoudly carried by the employee on
the old residence (however, cost of amortgagetitle policy is
allowable).

(vi) Property taxes and operating or maintenance
costs.

(3) Continuing mortgage principal payments on resi-
dence being sold.

(4) Payments for employee income or FICA (social
security) taxes incident to reimbursed relocation costs.

(5) Paymentsfor job counseling and placement assis-
tance to employee spouses and dependents who were not
employees of the contractor at the old location.

(6) Costs incident to furnishing equity or nonequity
loans to employees or making arrangements with lenders
for employees to obtain lower-than-market rate mortgage
loans.

(d) If relocation costs for an employee have been
allowed either as an allocable indirect or direct cost, and the
employee resigns within 12 months for reasons within the
employee’ s control, the contractor shall refund or credit the
relocation costs to the Government.

(e) Subject to the requirements of paragraphs (@)
through (d) of this section, the costs of family movements
and of personnel movements of a special or mass nature are
alowable. The cost, however, should be assigned on the
basis of work (contracts) or time period benefited.

(f) Relocation costs (both outgoing and return) of
employees who are hired for performance on specific con-
tracts or long-term field projects are allowable if—

(1) The term of employment is not less than 12
months;

(2) The employment agreement specifically limits
the duration of employment to the time spent on the contract
or field project for which the employee is hired;

(3) The employment agreement provides for return
relocation to the employee’s permanent and principal home
immediately prior to the outgoing relocation,or other loca-
tion of equal or lesser cost; and

(4) The relocation costs are determined under the
rules of paragraphs (a) through (d) of this section.
However, the costs to return employees, who are released
from employment upon completion of field assignments
pursuant to their employment agreements, are not subject to
the refund or credit requirement of paragraph (d).



PART 32—CONTRACT FINANCING

Sec. 32.302 Authority.

32.000 Scope of part. 32.303 General.

32.001 Definitions. 32.304 Procedures.

32.002 Applicability of subparts. 32.304-1 Application for guarantee.

32.003 Simplified acquisition procedures financing. 32.304-2 Certificate of digibility.

32.004 Contract performance in foreign countries. 32.304-3 Asset formula.

32.005 Consideration for contract financing. 32.304-4  Guarantee amount and maturity.

32.006 Reduction or suspension of contract payments upon 32.304-5 Assignment of claims under contracts.
finding of fraud. 32.304-6 Other collateral security.

32.006-1 General. 32.304-7 Contract surety bonds and loan guarantees.

32.006-2 Definitions. 32.304-8 Other borrowing.

32.006-3 Responsihilities. 32.305 Loan guarantees for terminated contracts.

32.006-4  Procedures. 32.306 Loan guarantees for subcontracts.

32.006-5 Reporting.
Subpart 32.4—Advance Paymentsfor Non-Commercial Items

Subpart 32.1—Non-Commercial Item Purchase Financing 32.400 Scope of subpart.
32.100 Scope of subpart. 32.401 Statutory authority.
32.101 Authority. 32.402 General.
32.102 Description of contract financing methods. 32.403 Applicability.
32.103 Progress payments under construction contracts. 32.404 Exclusions.
32.104 Providing contract financing. 32.405 Applying Pub. L. 85-804 to advance payments under
32.105 Uses of contract financing. sedled bid contracts.
32.106 Order of preference. 32.406 Letters of credit.
32.107 Need for contract financing not a deterrent. 32.407 Interest.
32.108 Financial consultation. 32408  Application for advance payments.
32.109 Termination financing. 32.409 Contracting officer action.
32.110 [Reserved] 32.409-1 Recommendation for approval.
32111 Contract clauses for non-commercial purchases. 32.409-2 Recommendation for disapproval.
32.112 Payment of subcontractors under contracts for non- 32.409-3  Security, supervision, and covenants.
commercial items. 32.410 Findings, determination, and authorization.
32.112-1  Subcontractor assertions of nonpayment. 32.411 Agreement for special bank account.
32.112-2  Subcontractor requests for information. 32.412 Contract clause.
32.113 Customary contract financing.
32114 Unusud contract financing. Subpart 32.5—Progr ess Payments Based on Costs
32.500 Scope of subpart.
Subpart 32.2—Commercial Item Purchase Financing 32.501 General.
32200  Scope of subpart. 32.501-1 Customary progress payment rates.
32201  Statutory authority. 32501-2 Unusual progress payments.
32202  General. 32.501-3 Contract price.
32.202-1 Policy. 32.501-4 [Reserved]
32.202-2 Types of payments for commercial item purchases. 32.501-5 Other protective terms.
32.202-3 Conducting market research about financing terms. 32,502 Preaward matters.
32.202-4  Security for Government financing. 32.502-1 Useof customary progress payments.
32203  Determining contract financing terms. 32.502-2 Contract finance office clearance.
32.204 Procedures for contracting officer-specified commer- 32.502-3  Solicitation provisions.
cial contract financing. 32.502-4 Contract clauses.
32.205 Procedures for offeror-proposed commercial contract 32.503 Postaward matters.
financing. 32.503-1 Contractor requests.
32.206 Solicitation provisions and contract clauses. 32.503-2  Supervision of progress payments.
32.207 Administration and payment of commercial financing 32.503-3 Initiation of progress payments and review of
payments. accounting system.
32.503-4 Approval of progress payment requests.
Subpart 32.3—L oan Guar antees for Defense Production 32.503-5 Administration of progress payments.
32.503-6 Suspension or reduction of payments.
32.300 Scope of subpart. 32.503-7 Limitation on general and administrative expenses
32.301 Definitions. (G&A) for progress payments.

(FAC97-11) 32-1



FAC 97-11 MAY 3, 1999

32.000 FEDERALACQUISITION REGULATION
32.503-8 Liquidation rates—ordinary method. 32.901 Applicability.
32.503-9 Liquidation rates—alternate method. 32.902 Definitions.
32.503-10 Establishing alternate liquidation rates. 32.903 Policy.
32.503-11 Adjustmentsfor price reduction. 32.904 Responsihilities.
32.503-12 Maximum unliquidated amount. 32.905 Invoice payments.
32.503-13 Quarterly statements for price revision contracts. 32.906 Contract financing payments.
32.503-14 Protection of Government title. 32.907 Interest penalties.
32.503-15 Application of Government title terms. 32.907-1 Lateinvoice payment.
32.503-16 Risk of loss. 32.907-2 Late contract financing payment.
32.504 Subcontracts. 32.908 Contract clauses.
32.909 Contractor inquiries.
Subpart 32.6—Contract Debts
32.600 Scope of subpart. Subpart 32.10—Performance-Based Payments
32.601 Definition. 32.1000  Scope of subpart.
32.602 General. 321001  Policy.
32.603 Applicability. 32.1002 Basesfor performance-based payments.
32.604 Exclusions. 32.1003  Criteriafor use.
32.605 Responsibilities and cooperation among Government 32.1004  Procedure.
officials. 32.1005  Contract clauses.
32.606 Debt determination and collection. 32.1006  Agency approvals.
32.607 Tax credit. 32.1007  Administration and payment of performance-based
32.608 Negotiation of contract debts. payments.
32.609 Memorandum of pricing agreement with refund. 32.1008  Suspension or reduction of performance-based pay-
32.610 Demand for payment of contract debt. ments.
32611 Routine setoff. 32.1009 Title.
32.612 Withholding and setoff. 32.1010 Risk of loss.
32.613 Deferment of collection.
32.614 Interest. Subpart 32.11—Electronic Funds Transfer
32.614-1 Interest charges. 32.1100  Scope of subpart.
32.614-2 Interest credits. 32.1101  Statutory requirements.
32.615 Delaysin receipt of notices or demands. 321102  Definitions.
32.616 Compromise actions. 32.1103  Applicability.
32.617 Contract clause. 32.1104  Protection of EFT information.
32.1105 Assignment of claims.
Subpart 32.7—Contract Funding 32.1106  EFT mechanisms.
32.700 Scope of subpart. 32.1107  Payment information.
32.701 [Reserved] 32.1108  Payment by Governmentwide commercial purchase
32.702 Policy. card.
32.703 Contract funding requirements. 321109  EFT information submitted by offerors.
32.703-1 General. 321110  Solicitation provision and contract clauses.
32.703-2 Contracts conditioned upon availability of funds.
32.703-3  Contracts crossing fiscal years. 32.000 Scope of part.
32.704 Limitation of cost or funds. This part prescribes policies and procedures for contract
32,705  Contract clauses. financing and other payment matters. Thisincludes—
32.705-1 Clauses for contracting in advance of funds. (8 Payment methods, including partial payments and
32.705-2  Clauses for limitation of cost or funds. progress payments based on percentage or stage of comple-
tion;
Subpart 32.8—Assignment of Claims (b) Loan guarantees, advance payments, and progress
32.800  Scopeof subpart. payments based on costs;
32.801 Definitions. (c) Administration of debts to the Government arising
32.802  Conditions. out of contracts,
32.803 Policies. (d) Contract funding, including the use of contract
32.804  Extent of assignee's protection. clauses limiting costs or funds,
32.805 Procedure. (e) Assignment of claimsto aid in private financing;
32.806  Contract clauses. (f) Selected payment clauses;
(9) Financing of purchases of commercia items;
Subpart 32.9—Prompt Payment (h) Performance-based payments; and
32900  Scope of subpart. (i) Electronic funds transfer payments.

32-2




PART 32—CONTRACT FINANCING

32.804

32.801 Definitions.

“Assignment of claims,” as used in this subpart, means
the transfer or making over by the contractor to a bank, trust
company, or other financing institution, as security for a
loan to the contractor, of its right to be paid by the
Government for contract performance.

“Designated agency,” as used in this subpart, means any
department or agency of the executive branch of the United
States Government (see 32.803(d)).

“No-setoff commitment,” as used in this subpart, means
acontractual undertaking that, to the extent permitted by the
Act, payments by the designated agency to the assignee
under an assignment of claims will not be reduced to liqui-
date the indebtedness of the contractor to the Government.

32.802 Conditions.

Under the Assignment of Claims Act, a contractor may
assign moneys due or to become due under a contract if all
the following conditions are met:

(a) The contract specifies payments aggregating $1,000
or more.

(b) Theassignment is made to a bank, trust company, or
other financing institution, including any Federal lending
agency.

(c) The contract does not prohibit the assignment.

(d) Unless otherwise expressly permitted in the contract,
the assignment—

(1) Covers al unpaid amounts payable under the
contract;

(2) Ismade only to one party, except that any assign-
ment may be made to one party as agent or trustee for two
or more parties participating in the financing of the contract;
and

(3) Isnot subject to further assignment.

(e) The assignee sends a written notice of assignment
together with a true copy of the assignment instrument to
the—

(1) Contracting officer or the agency head;

(2) Surety on any bond applicable to the contract; and

(3) Disbursing officer designated in the contract to
make payment.

32.803 Pdlicies.

(8 Any assignment of claims that has been made under
the Act to any type of financing institution listed in
32.802(b) may thereafter be further assigned and reassigned
to any such ingtitution if the conditionsin 32.802(d) and (e)
continue to be met.

(b) A contract may prohibit the assignment of claims if
the agency determines the prohibition to be in the
Government’ s interest.

(c) Under arequirements or indefinite quantity type con-
tract that authorizes ordering and payment by multiple

Government activities, amounts due for individual orders
for $1,000 or more may be assigned.

(d) Any contract of a designated agency (see FAR
32.801), except a contract under which full payment has
been made, may include a no-setoff commitment only when
a determination of need is made by the head of the agency,
in accordance with the Presidential delegation of authority
dated October 3, 1995, and after such determination has been
published in the Federal Register. The Presidential delega-
tion makes such determinations of need subject to further
guidance issued by the Office of Federal Procurement
Policy. The following guidance has been provided:

Use of the no-setoff provision may be appropriate to
facilitate the national defense; in the event of anationa
emergency or natural disaster; or when the use of the
no-setoff provision may facilitate private financing of
contract performance. However, in the event an
offeror is significantly indebted to the United States,
the contracting officer should consider whether the
inclusion of the no-setoff commitment in a particular
contract isin the best interests of the United States. In
such an event, the contracting officer should consult
with the Government officer(s) responsible for collect-
ing the debt(s).

(e) When an assigned contract does not include a no-
setoff commitment, the Government may apply against
payments to the assignee any liability of the contractor to
the Government arising independently of the assigned con-
tract if the liability existed at the time notice of the
assignment was received even though that liability had not
yet matured so as to be due and payable.

32.804 Extent of assignee’sprotection.

(@ No payments made by the Government to the
assignee under any contract assigned in accordance with the
Act may be recovered on account of any liability of the con-
tractor to the Government. Thisimmunity of the assigneeis
effective whether the contractor’s liability arises from or
independently of the assigned contract.

(b) Except as provided in paragraph (c) of this section,
theinclusion of ano-setoff commitment in an assigned con-
tract entitles the assignee to receive contract payments free
of reduction or setoff for—

(1) Any liability of the contractor to the Government
arising independently of the contract; and
(2) Any of the following liabilities of the contractor
to the Government arising from the assigned contract:
(i) Renegotiation under any statute or contract
clause.
(i) Fines.
(iii) Pendlties, exclusive of amounts that may be
collected or withheld from the contractor under, or for fail-
ure to comply with, the terms of the contract.
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(iv) Taxesor socia security contributions.
(v) Withholding or nonwithholding of taxes or
social security contributions.

(c) In some circumstances, a setoff may be appropriate
even though the assigned contract includes a no-setoff com
mitment; e.g.—

(1) When the assignee has neither made aloan under
the assignment nor made a commitment to do so; or

(2) To the extent that the amount due on the contract
exceeds the amount of any loans made or expected to be
made under a firm commitment for financing.

32.805 Procedure.
(a) Assignments. (1) Assignments by corporations

shall be—

(i) Executed by an authorized representative;

(ii) Attested by the secretary or the assistant secre-
tary of the corporation; and

(iii) Impressed with the corporate seal or accompa
nied by a true copy of the resolution of the corporation’s
board of directors authorizing the signing representative to
execute the assignment.

(2) Assignments by a partnership may be signed by
one partner, if the assignment is accompanied by adequate
evidence that the signer is a general partner of the partner-
ship and is authorized to execute assignments on behalf of
the partnership.

(3) Assignments by an individual shall be signed by
that individual and the signature acknowledged before a
notary public or other person authorized to administer oaths.

(b) Filing. The assignee shall forward to each party
specified in 32.802(e) an origina and three copies of the
notice of assignment, together with one true copy of the
instrument of assignment. The true copy shall be a certified
duplicate or photostat copy of the original assignment.

(c) Format for notice of assignment. Thefollowingisa
suggested format for use by an assignee in providing the
notice of assignment required by 32.802(€).

NOTICE OF ASSIGNMENT

To: [Address to one of the parties
specified in 32.802(¢)].

This has reference to Contract No. dated

, entered into between [Contractor’s
name and addresg and [Government agency,
name of office, and address], for [Describe

nature of the contract].

Moneys due or to become due under the contract
described above have been assigned to the under-
signed under the provisions of the Assignment of
Claims Act of 1940, as amended, 31 U.S.C. 3727,
41 U.S.C. 15.
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A true copy of theinstrument of assignment executed
by the Contractor on [Date], is
attached to the original notice.

Payments due or to become due under this contract
should be made to the undersigned assignee.

Please return to the undersigned the three enclosed
copies of this notice with appropriate notations show-
ing the date and hour of receipt, and signed by the
person acknowledging receipt on behalf of the
addressee.

Very truly yours,

[Name of Assigneg]
By

[Sgnature of Sgning Officer]

[Title of Sgning Officer]

[Address of Assigneg]

ACKNOWLEDGEMENT

Receipt is acknowledged of the above notice and of a
copy of the instrument of assignment. They were
received (am.) (p.m.) on , 19

[Sgnature]

[Title]

On behalf of

[Name of Addressee of this Notice]

(d) Examination by the Government. In examining and
processing notices of assignment and before acknowledging
their receipt, contracting officers should assure that the fol-
lowing conditions and any additional conditions specifiedin
agency regulations, have been met:

(1) The contract has been properly approved and exe-
cuted.

(2) The contract is one under which claims may be
assigned.

(3) The assignment covers only money due or to
become due under the contract.

(e) Release of assignment. (1) A release of an assign-
ment is required whenever—

(i) There has been a further assignment or reas-
signment under the Act; or

(if) The contractor wishesto reestablish itsright to
receive further payments after the contractor's obligationsto
the assignee have been satisfied and a balance remains due
under the contract.
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(b) Approval of financing requests. Unless otherwise
provided in agency regulations, or by agreement with the
appropriate payment official—

(1) The contracting officer shall be responsible for
receiving, approving, and transmitting all performance-
based payment requests to the appropriate payment office;
and

(2) Each approval shall specify the amount to be
paid, necessary contractual information, and the appropria-
tion account(s) (see 32.1004(c)) to be charged for the
payment.

(c) Reviews. The contracting officer is responsible for
determining what reviews are required for protection of the
Government’s interests. The contracting officer should
consider the contractor’s experience, performance record,
reliability, financia strength, and the adequacy of controls
established by the contractor for the administration of per-
formance-based payments. Based upon the risk to the
Government, post-payment reviews and verifications
should normally be arranged as considered appropriate by
the contracting officer. If considered necessary by the con-
tracting officer, pre-payment reviews may be required.

(d) Incomplete performance. The contracting officer
shall not approve a performance-based payment until the
specified event or performance criterion has been success-
fully accomplished in accordance with the contract. If an
event is cumulative, the contracting officer shall not
approve the performance-based payment unless al identi-
fied preceding events or criteria are accomplished.

(e) Government-caused delay. Entitlement to a perfor-
mance-based payment is solely on the basis of successful
performance of the specified events or performance criteria.
However, if there is a Government-caused delay, the con-
tracting officer may renegotiate the performance-based
payment schedule, to facilitate contractor billings for any
successfully accomplished portions of the delayed event or
criterion.

32.1008 Suspension or reduction of performance-
based payments.

The contracting officer shall apply the policy and proce-
dures in paragraphs (a), (b), (c), and (e) of 32.503-6,
Suspension or reduction of payments, whenever exercising
the Government’ s rights to suspend or reduce performance-
based payments in accordance with paragraph (e) of the
clause at 52.232-32, Performance-Based Payments.

32.1009 Title.

(@) Since the clause at 52.232-32, Performance-Based
Payments, gives the Government title to the property
described in paragraph (f) of the clause, the contracting offi-
cer must ensure that the Government title is not

compromised by other encumbrances. Ordinarily, the con-
tracting officer, in the absence of reason to believe
otherwise, may rely upon the contractor's certification con-
tained in the payment request.

(b) If the contracting officer becomes aware of any
arrangement or condition that would impair the
Government's title to the property affected by the
Performance-Based Payments clause, the contracting offi-
cer shall require additional protective provisions.

(c) Theexistence of any such encumbranceisaviolation
of the contractor's obligations under the contract, and the
contracting officer may, if necessary, suspend or reduce
payments under the terms of the Performance-Based
Payments clause covering failure to comply with a material
requirement of the contract. In addition, if the contractor
fails to disclose an existing encumbrance in the certifica-
tion, the contracting officer should consult with lega
counsel concerning possible violation of 31 U.S.C. 3729,
the False Claims Act.

32.1010 Risk of loss.

(@) Under the clause at 52.232-32, Performance-Based
Payments, and except for normal spoilage, the contractor
bears therisk for loss, theft, destruction, or damage to prop-
erty affected by the clause, even though title is vested in the
Government, unless the Government has expressly assumed
thisrisk. The clauses prescribed in thisregulation related to
performance-based payments, default, and terminations do
not constitute a Government assumption of risk.

(b) If a loss occurs in connection with property for
which the contractor bears the risk, and the property is
needed for performance, the contractor is obligated to repay
the Government the performance-based payments related to
the property.

(c) The contractor is not obligated to pay for the loss of
property for which the Government has assumed the risk of
loss. However, a serious loss may impede the satisfactory
progress of contract performance, so that the contracting
officer may need to act under paragraph (€)(2) of the
Performance-Based Payments clause. In addition, whilethe
contractor is not required to repay previous performance-
based payments in the event of a loss for which the
Government has assumed the risk, such aloss may prevent
the contractor from making the certification required by the
Performance-Based Payments clause.

Subpart 32.11—Electronic Funds Transfer

32.1100 Scope of subpart.

This subpart provides policy and procedures for contract
financing and delivery payments to contractors by elec-
tronic funds transfer (EFT).
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32.1101 Statutory requirements.

31 U.S.C. 3332 requires, subject to implementing regu-
lations of the Secretary of the Treasury at 31 CFR part 208,
that EFT be used to make all contract payments.

32.1102 Definitions.

“Electronic Funds Transfer” (EFT) means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an elec-
tronic terminal, telephone, computer, or magnetic tape, for
the purpose of ordering, instructing, or authorizing a finan-
cial ingtitution to debit or credit an account. The term
includes Automated Clearing House transfers, Fedwire
transfers, and transfers made at automatic teller machines
and point-of-sale terminals. For purposes of compliance
with 31 U.S.C. 3332 and implementing regulations at 31
CFR part 208, the term “electronic funds transfer” includes
a Governmentwide commercial purchase card transaction.

“EFT information” means information necessary for
making a payment by EFT through specified EFT mecha
nisms.

“Governmentwide commercia purchase card”, as used
in this part, means a card that is similar in nature to a com-
mercial credit card that is used to make financing and
delivery payments for supplies and services. The purchase
card is an EFT method and it may be used as a means to
meet the requirement to pay by EFT, to the extent that pur-
chase card limits do not preclude such payments.

“Payment information” means the payment advice pro-
vided by the Government to the contractor that identifies
what the payment is for, any computations or adjustments
made by the Government, and any information required by
the Prompt Payment Act.

32.1103 Applicability.

The Government shall provide all contract payments
through EFT except if—

(@) The office making payment under a contract that
requires payment by EFT, loses the ability to release pay-
ment by EFT. To the extent authorized by 31 CFR part 208,
the payment office shall make necessary payments pursuant
to paragraph (a)(2) of the clause at either 52.232-33 or
52.232-34 until such time asit can make EFT payments;

(b) The payment isto be received by or on behalf of the
contractor outside the United States and Puerto Rico (but
see 32.1106(b));

(c) A contract is paid in other than United States cur-
rency (but see 32.1106(b));

(d) Payment by EFT under a classified contract (see
4.401) could compromise the safeguarding of classified
information or national security, or where arrangements for
appropriate EFT payments would be impractical due to
security considerations;
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(e) A contractisawarded by adeployed contracting offi-
cer in the course of military operations, including, but not
limited to, contingency operations as defined in 10 U.S.C.
101(a)(13), or acontract isawarded by any contracting offi-
cer in the conduct of emergency operations, such as
responses to natural disasters or national or civil emergen-
cies, if—

(1) EFT isnot known to be possible; or
(2) EFT payment would not support the objectives of
the operation;

(f) The agency does not expect to make more than one
payment to the same recipient within a one-year period;

(g) Anagency’sneed for suppliesand servicesisof such
unusual and compelling urgency that the Government
would be seriously injured unless payment is made by a
method other than EFT;

(h) There is only one source for supplies and services
and the Government would be seriously injured unless pay -
ment is made by a method other than EFT; or

(i) Otherwise authorized by Department of the Treasury
Regulations at 31 CFR part 208.

32.1104 Protection of EFT information.
The Government shall protect against improper disclo-
sure of contractors EFT information.

32.1105 Assignment of claims.

The use of EFT payment methods is not a substitute for
a properly executed assignment of claims in accordance
with Subpart 32.8. EFTinformation that shows the ultimate
recipient of the transfer to be other than the contractor, in
the absence of a proper assignment of claims, is considered
to be incorrect EFT information within the meaning of the
“Suspension of Payment” paragraphs of the EFT clauses at
52.232-33 and 52.232-34.

32.1106 EFT mechanisms.

(@) Domestic EFT mechanisms. The EFT clauses at
52.232-33 and 52.232-34 are designed for use with the
domestic United States banking system, using United States
currency, and only the specified mechanisms (U.S.
Automated Clearing House, and Fedwire Transfer System)
of EFT. However, the head of an agency may authorize the
use of any other EFT mechanism for domestic EFTwith the
concurrence of the office or agency responsible for making
payments.

(b) Nondomestic EFT mechanisms and other than
United Sates currency. The Government shall provide pay-
ment by other than EFT for payments received by or on
behalf of the contractor outside the United States and Puerto
Rico or for contracts paid in other than United States cur-
rency. However, the head of an agency may authorize
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appropriate use of EFT with the concurrence of the office or
agency responsible for making payments if—

(1) The padlitical, financial, and communications
infrastructure in a foreign country supports payment by
EFT; or

(2) Payments of other than United States currency
may be made safely.

32.1107 Payment infor mation.

The payment or disbursing office shall forward to the
contractor available payment information that is suitable for
transmission as of the date of release of the EFT instruction
to the Federal Reserve System.

32.1108 Payment by Gover nmentwide commer cial
purchase card.

A Governmentwide commercial purchase card charge
authorizes the third party (e.g., financia institution) that
issued the purchase card to make immediate payment to the
contractor. The Government reimburses the third party at a
later date for the third party’s payment to the contractor.

(@) The clause at 52.232-36, Payment by Third Party,
governs when a contractor submits a charge against the pur-
chase card for contract payment. The clause provides that
the contractor shall make such payment requests by acharge
to a Government account with the third party at the time the
payment clause(s) of the contract authorizes the contractor
to submit a request for payment, and for the amount due in
accordance with the terms of the contract. To the extent that
such a payment would otherwise be approved, the charge
against the purchase card should not be disputed when the
charge is reported to the Government by the third party. To
the extent that such payment would otherwise not have been
approved, an authorized individual (see 1.603-3) shall take
action to remove the charge, such as by disputing the charge
with the third party or by reguesting that the contractor
credit the charge back to the Government under the con-
tract.

(b) Written contracts to be paid by purchase card should
include the clause at 52.232-36, Payment by Third Party, as
prescribed by 32.1110(d). However, payment by a purchase
card also may be made under a contract that does not con-
tain the clause to the extent the contractor agrees to accept
that method of payment.

(c) The clause at 52.232-36, Payment by Third Party,
requires that the contract—

(1) Identify thethird party and the particular purchase
card to be used; and

(2) Not include the purchase card account number.
The purchase card account number should be provided sep-
arately to the contractor.

32.1109 EFT information submitted by offerors.

If offerors are required to submit EFT information prior
to award, the successful offeror is not responsible for resub-
mitting this information after award of the contract except
to make changes, or to place the information on invoices if
required by agency procedures. Therefore, contracting offi-
cers shall forward EFT information provided by the
successful offeror to the appropriate office.

32.1110 Solicitation provision and contract clauses.

(@) Unless payment will be made exclusively through
use of the Governmentwide commercial purchase card or
other third party payment arrangement (see 13.301 and
paragraph (d) of this section) or an exception listed in
32.1103(a) through (i) applies—

(1) The contracting officer shall insert the clause at
52.232-33, Payment by Electronic Funds Transfer—Central
Contractor Registration, in al solicitations and contracts if
the payment office uses the Central Contractor Registration
(CCR) database asits source of EFT information. The con-
tracting officer also shall insert this clause if the payment
office does not currently have the ability to make payment
by EFT, but will use the CCR database as its source of EFT
information when it begins making payments by EFT;

(2)(i) The contracting officer shall insert the clause at
52.232-34, Payment by Electronic Funds Transfer—Other
than Central Contractor Registration, in al other solicita-
tions and contracts. The contracting officer also shall insert
this clause if the payment office currently does not have the
ability to make payment by EFT, but will use a source other
than the CCR database for EFT information when it begins
making payments by EFT.

(if)(A) If permitted by agency procedures, the con-
tracting officer may insert in paragraph (b)(1) of the clause,
a particular time after award, such as a fixed humber of
days, or event such as the submission of the first request for
payment.

(B) If no agency procedures are prescribed, the
time period inserted in paragraph (b)(1) of the clause shall
be “no later than 15 days prior to submission of the first
request for payment.”

(b) If the head of the agency has authorized, in accor-
dance with 32.1106, to use a nondomestic EFT mechanism,
the contracting officer shall insert in solicitations and con-
tracts a clause substantially the same as 52.232-33 or
52.232-34 that clearly addresses the nondomestic EFT
mechanism.

(c) If EFT information is to be submitted to other than
the payment office in accordance with agency procedures,
the contracting officer shall insert in solicitations and con-
tracts the clause at 52.232-35, Designation of Office for
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Government Receipt of Electronic Funds Transfer
Information, or a clause substantially the same as 52.232-35
that clearly informs the contractor where to send the EFT
information.

(d) If payment under awritten contract will be made by
acharge to a Government account with athird party such as
a Governmentwide commercial purchase card, then the con-
tracting officer shall insert the clause at 52.232-36, Payment
by Third Party, in solicitations and contracts. Payment by a
purchase card may aso be made under a contract that does
not contain the clause at 52.232-36, to the extent the con-
tractor agrees to accept that method of payment.

(e) If the contract or agreement provides for the use of
delivery orders, and provides that the ordering office desig-
nate the method of payment for individual orders, the
contracting officer shall insert, in the solicitation and con-
tract or agreement, the clause at 52.232-37, Multiple
Payment Arrangements, and, to the extent they are applica-
ble, the clauses at—

(1) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration;

(2) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration; and
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(3) 52.232-36, Payment by Third Party.

(f) If morethan one disbursing office will make payment
under a contract or agreement, the contracting officer, or
ordering office (if the contract provides for choices between
EFT clauses on individual orders or classes of orders), shall
include or identify the EFT clause appropriate for each
office and shall identify the applicability by disbursing
office and contract line item.

(9) If the solicitation contains the clause at 52.232-34,
Payment by Electronic Funds Transfer—Other than Central
Contractor Registration, and an offeror is required to submit
EFT information prior to award—

(1) The contracting officer shall insert in the solicita-
tion the provision at 52.232-38, Submission of Electronic
Funds Transfer Information with Offer, or a provision sub-
stantially the same; and

(2) For sealed bid solicitations, the contracting offi-
cer shal amend 52.232-38 to ensure that a bidder’'s EFT
information—

(i) Isnot apart of the bid to be opened at the pub-
lic opening; and

(if) May not be released to members of the general
public who request a copy of the bid.
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(i) The head of a Federa agency from entering
into a contract pursuant to 42 U.S.C. 8287 (which pertains
to the subject of shared energy savings including cogenera-
tion);

(if) The Secretary of a military department from
entering into a contract pursuant to 10 U.S.C. 2394 (which
pertains to contracts for energy or fuel for military installa-
tions including the provision and operation of energy
production facilities); or

(iii) The Secretary of a military department from
purchasing electricity from any provider when the utility or
utilities having applicable state-approved franchise or other
service authorizations are found by the Secretary to be
unwilling or unable to meet unusua standards for service
reliability that are necessary for purposes of national
defense.

(3) Additionaly, the head of aFederal agency may—

(i) Consistent with applicable state law, enter into
contracts for the purchase or transfer of electricity to the
agency by anon-utility, including aqualifying facility under
the Public Utility Regulatory Policies Act of 1978;

(ii) Enter into an interagency agreement, pursuant
t0 41.206 and 17.5, with a Federal power marketing agency
or the Tennessee Valley Authority for the transfer of electric
power to the agency; and

(iii) Enter into a contract with an electric utility
under the authority or tariffs of the Federal Energy
Regulatory Commission.

(e) Prior to acquiring electric utility services on a com-
petitive basis, the contracting officer shall determine, with
the advice of legal counsel, by a market survey or any
other appropriate means, e.g., consultation with the state
agency responsible for regulating public utilities, that such
competition would not be inconsistent with state law gov-
erning the provision of electric utility service, including
state utility commission rulings and electric utility fran-
chises or service territories established pursuant to state
statute, state regulation, or state-approved territorial
agreements. Proposals from alternative electric suppliers
shall provide arepresentation that service can be provided
in a manner consistent with section 8093 of Public Law
100-202 (see 41.201(d)).

41.202 Procedures.

(a) Prior to executing a utility service contract, the con-
tracting officer shall comply with Parts 6 and 7 and
subsections 41.201(d) and (e) of this part. In accordance
with Parts 6 and 7, agencies shall conduct market surveys
and perform acquisition planning in order to promote and
provide for full and open competition provided that the
contracting officer determines that any resultant contract
would not be inconsistent with applicable state law gov-
erning the provision of electric utility services. If

competition for an entire utility service is not available, the
market survey may be used to determine the availability of
competitive sources for certain portions of the requirement.
The scope of the term "entire utility service" includes the
provision of the utility service capacity, energy, water,
sewage, transportation, standby or back-up service, trans-
mission and/or distribution service, quality assurance,
system reliability, system operation and maintenance,
metering, and billing.

(b) In performing a market survey (see 7.101), the con-
tracting officer shall consider, in addition to alternative
competitive sources, use of the following:

(1) GSAareawide contracts (see 41.204).

(2) Separate contracts (see 41.205).

(3) Interagency agreements (see 41.206).

() When a utility supplier refuses to execute a tendered
contract as outlined in 41.201(b), the agency shall obtain a
written definite and final refusal signed by a corporate offi-
cer or other responsible official of the supplier (or if
unobtainable, document any unwritten refusal) and transmit
this document, along with statements of the reasons for the
refusal and the record of negotiations, to GSAat the address
specified at 41.301(a). Unless urgent and compelling cir-
cumstances exist, the contracting officer shall notify GSA
prior to acquiring utility services without executing a ten-
dered contract. After such notification, the agency may
proceed with the acquisition and pay for the utility service
under the provisions of 31 U.S.C. 1501(a)(8)—

(1) By issuing a purchase order in accordance with
13.302; or

(2) By ordering the necessary utility service and pay-
ing for it upon the presentation of an invoice, provided that
a determination is approved by the head of the contracting
activity that a written contract cannot be obtained and that
the issuance of a purchase order is not feasible.

(d) When obtaining service without a bilateral written
contract, the contracting officer shall establish a utility
history file on each acquisition of utility service provided by
a contractor. This utility history file shall contain, in
addition to applicable documents in 4.803, the following
information:

(1) The unsigned, tendered contract and any related
letter of transmittal.

(2) The reasons stated by the utility supplier for not
executing the tendered contract, the record of negotia-
tions, and a written definite and fina refusal by a
corporate officer or other responsible official of the sup-
plier (or if unobtainable, documentation of unwritten
refusal).

(3) Servicesto be furnished and the estimated annual
cost.

(4) Historical record of any applicable connection
charges.
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(5) Historical record of any applicable ongoing capi-
tal credits.
(6) A copy of the applicable rate schedule.

(e) If the Government obtains utility service pursuant to
paragraph (c) of this section, the contracting officer shall, on
an annua basis beginning from the date of final refusal, take
action to execute a bilateral written contract. The contract-
ing officer shall document the utility history file with the
efforts made and the agency shall notify GSA, in writing, if
the utility continues to refuse to execute a bilateral contract.

41.203 GSA assistance.

(8) GSAwill, upon request, provide technical and acqui -
sition assistance, or will delegate its contracting authority
for the furnishing of the services described in this part for
any Federal agency, mixed-ownership Government corpo-
ration, the District of Columbia, the Senate, the House of
Representatives, or the Architect of the Capitol and any
activity under the Architect's direction.

(b) Agencies, seeking assistance shall provide upon
request by GSA the information listed in 41.301.

41.204 GSA areawide contracts.

(a) Purpose. GSA enters into areawide contracts (see
41.101) for use by Federal agencies. Areawide contracts
provide a pre-established contractual vehicle for ordering
utility services under the conditions in paragraph (c)(1) of
this section.

(b) Features. (1) Areawide contracts generally provide
for ordering utility service at rates approved and/or estab-
lished by aregulatory body and published in atariff or rate
schedule. However, agencies are permitted to negotiate other
rates and terms and conditions of service with the supplier
(see paragraph (c) of this section). Rates other than those
published may require the approval of the regulatory body.

(2) Areawide contracts are negotiated with utility ser-
vice suppliers for the provision of service within the
supplier's franchise territory or service area.

(3) Dueto the regulated nature of the utility industry,
aswell as statutory restrictions associated with the procure-
ment of electricity (see 41.201(d)), competition is typically
not available within the entire geographical area covered by
an areawide contract, although it may be available at spe-
cific locations within the utility's service area. When
competing suppliers are available, the provisions of sub-
paragraph (c)(1) of this section apply.

(c) Procedures for obtaining service. (1) Any Federal
agency having a requirement for utility services within an
area covered by an areawide contract shall acquire services
under that areawide contract unless—

(i) Service is available from more than one sup-
plier, or
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(ii) The head of the contracting activity or

designee otherwise determines that use of the areawide con-
tract is not advantageous to the Government.
If service is available from more than one supplier, service
shall be acquired using competitive acquisition procedures
(see 41.202(a)). The determination required by subpara
graph (c)(2)(ii) of this section shall be documented in the
contract file with an information copy furnished to GSA at
the addressin 41.301(a).

(2) Each areawide contract includes an authorization
form for ordering service, connection, disconnection, or
change in service. Upon execution of an authorization by
the contracting officer and utility supplier, the utility sup-
plier is required to furnish services, without further
negotiation, at the current, applicable published or unpub-
lished rates, unless other rates, and/or terms and conditions
are separately negotiated by the Federal agency with the
supplier.

(3) The contracting officer shall execute the
Authorization, and attach it to a Standard Form (SF) 26,
Award/Contract, along with any modifications such as con-
nection charges, specia facilities, or service arrangements.
The contracting officer shall also attach any specific fiscal,
operational, and administrative requirements of the agency,
applicable rate schedules, technical information and
detailed maps or drawings of delivery points, details on
Government ownership, maintenance, or repair of facilities,
and other information deemed necessary to fully define the
service conditions in the Authorization/contract.

(d) List of areawide contracts. A list of current GSA
areawide contracts is available from the GSA office speci-
fied at 41.301(a). The list identifies the types of services
and the geographic area served. A copy of the contract may
also be obtained from this office.

(e) Notification. Agencies shall provide GSA at the
address specified at 41.301(a) acopy of each SF 26 and exe-
cuted Authorization issued under an areawide contract
within 30 days after execution.

41.205 Separate contracts.

(8) Intheabsence of an areawide contract or interagency
agreement (see 41.206), agencies shall acquire utility ser-
vices by separate contract subject to this part, and subject to
agency contracting authority.

(b) If an agency enters into a separate contract, the con-
tracting officer shall document the contract file with the
following information:

(1) The number of available suppliers.

(2) Any special equipment, service reliability, or
facility requirements and related costs.

(3) The utility supplier's rates, connection charges,
and termination liability.
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52.216-22
52.216-23
52.216-24
52.216-25
52.216-26
52.216-27
52.216-28

52.217-1
52.217-2
52.217-3
52.217-4

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-1
52.219-2
52.219-3
52.219-4

52.219-5
52.219-6

Waiver of Facilities Capital Cost of Money.
Reversion or Adjustment of Plans for Postretirement
Benefits (PRB) Other Than Pensions.

Notification of Ownership Changes.

Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data.

Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data—M odifications.
Type of Contract.

Economic Price Adjustment—Standard Supplies.
Economic Price Adjustment—Semistandard Supplies.
Economic Price Adjustment—Labor and Material.
Price Redetermination—Prospective.

Price Redetermination—Retroactive.

Allowable Cost and Payment.

Fixed Fee.

Fixed Fee—Construction.

Incentive Fee.

Cost Contract—No Fee.

Cost-Sharing Contract—No Fee.

Allowable Cost and Payment—Facilities.

Allowable Cost and Payment—Facilities Use.
Predetermined Indirect Cost Rates.

Incentive Price Revision—Firm Target.

Incentive Price Revision—Successive Targets.
Ordering.

Order Limitations.

Definite Quantity.

Requirements.

Indefinite Quantity.

Execution and Commencement of Work.

Limitation of Government Liability.

Contract Definitization.

Payments of Allowable Costs Before Definitization.
Single or Multiple Awards.

Multiple Awards for Advisory and Assistance
Services.

[Reserved]

Cancellation Under Multi-year Contracts.
Evaluation Exclusive of Options.

Evaluation of Options Exercised at Time of Contract
Award.

Evaluation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced
Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.
[Reserved]

Small Business Program Representations.

Equal Low Bids.

Notice of Total HUBZone Set-Aside.

Notice of Price Evaluation Preference for HUBZone
Small Business Concerns.

Very Small Business Set-Aside.

Notice of Total Small Business Set-Aside.
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52.232-9
52.232-10

52.232-11
52.232-12
52.232-13
52.232-14

52.232-15
52.232-16
52.232-17
52.232-18
52.232-19
52.232-20
52.232-21
52.232-22
52.232-23
52.232-24
52.232-25
52.232-26

52.232-27
52.232-28
52.232-29

52.232-30
52.232-31
52.232-32
52.232-33

52.232-34

52.232-35

52.232-36
52.232-37
52.232-38

52.233-1
52.233-2
52.233-3
52.234-1

52.235

52.236-1
52.236-2
52.236-3
52.236-4
52.236-5
52.236-6
52.236-7
52.236-8
52.236-9

52.236-10
52.236-11
52.236-12
52.236-13

Limitation on Withholding of Payments.
Payments under Fixed-Price Architect-Engineer
Contracts.

Extras.

Advance Payments.

Notice of Progress Payments.

Notice of Availability of Progress Payments
Exclusively for Small Business Concerns.
Progress Payments Not Included.

Progress Payments.

Interest.

Availability of Funds.

Availability of Funds for the Next Fiscal Year.
Limitation of Cost.

Limitation of Cost (Facilities).

Limitation of Funds.

Assignment of Claims.

Prohibition of Assignment of Claims.

Prompt Payment.

Prompt Payment for Fixed-Price Architect-Engineer
Contracts.

Prompt Payment for Construction Contracts.
[Reserved]

Terms for Financing of Purchases of Commercial
Items.

Installment Payments for Commercial Items.
Invitation to Propose Financing Terms.
Performance-Based Payments.

Payment by Electronic Funds Transfer—Central
Contractor Registration.

Payment by Electronic Funds Transfer—Other than
Central Contractor Registration.

Designation of Office for Government Receipt of
Electronic Funds Transfer Information.

Payment by Third Party.

Multiple Payment Arrangements.

Submission of Electronic Funds Transfer Information
with Offer.

Disputes.

Service of Protest.

Protest after Award.

Industrial Resources Developed Under Defense
Production Act Title I11.

[Reserved]

Performance of Work by the Contractor.
Differing Site Conditions.

Site Investigation and Conditions Affecting the Work.

Physical Data.

Material and Workmanship.
Superintendence by the Contractor.
Permits and Responsihilities.

Other Contracts.

Protection of Existing Vegetation, Structures,
Equipment, Utilities, and Improvements.
Operations and Storage Areas.

Use and Possession Prior to Completion.
Cleaning Up.

Accident Prevention.

52.236-14
52.236-15
52.236-16
52.236-17
52.236-18

52.236-19
52.236-20
52.236-21
52.236-22
52.236-23
52.236-24
52.236-25
52.236-26
52.236-27
52.236-28
52.237-1

52.237-2

52.237-3
52.237-4
52.237-5
52.237-6
52.237-7
52.237-8

52.237-9

52.237-10
52.238
52.239-1
52.240
52.241
52.241-1

52.241-2
52.241-3
52.241-4
52.241-5
52.241-6
52.241-7

52.241-8

52.241-9
52.241-10
52.241-11
52.241-12
52.241-13
52.242-1
52.242-2
52.242-3
52.242-4

Availability and Use of Utility Services.
Schedules for Construction Contracts.

Quantity Surveys.

Layout of Work.

Work Oversight in Cost-Reimbursement Construction
Contracts.

Organization and Direction of the Work.

[Reserved]

Specifications and Drawings for Construction.
Design Within Funding Limitations.

Responsibility of the Architect-Engineer Contractor.
Work Oversight in Architect-Engineer Contracts.
Requirements for Registration of Designers.
Preconstruction Conference.

Site Visit (Construction).

Preparation of Proposals—Construction.

Site Visit.

Protection of Government Buildings, Equipment, and
Vegetation.

Continuity of Services.

Payment by Government to Contractor.

Payment by Contractor to Government.

Incremental Payment by Contractor to Government.
Indemnification and Medical Liability Insurance.
Restriction on Severance Payments to Foreign
Nationals.

Waiver of Limitation on Severance Payments to
Foreign Nationals.

Identification of Uncompensated Overtime.
[Reserved)]

Privacy or Security Safeguards.

[Reserved]

Utility Services Provisions and Clauses.

Electric Service Territory Compliance
Representation.

Order of Precedence—Ultilities.

Scope and Duration of Contract.

Changein Class of Service.

Contractor's Facilities.

Service Provisions.

Change in Rates or Terms and Conditions of Service
for Regulated Services.

Change in Rates or Terms and Conditions of Service
for Unregulated Services.

Connection Charge.

Termination Liability.

Multiple Service Locations.

Nonrefundable, Nonrecurring Service Charge.
Capital Credits.

Notice of Intent to Disallow Costs.

Production Progress Reports.

Penalties for Unallowable Costs.

Certification of Final Indirect Costs.

52.242-5—52.242-9 [Reserved]

52.242-10

52.242-11

F.o.b. Origin—Government Bills of Lading or
Prepaid Postage.

F.0.b. Origin—Government Bills of Lading or Indicia
Mail.
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52.242-12
52.242-13
52.242-14
52.242-15
52.242-16
52.242-17
52.243-1
52.243-2
52.243-3
52.243-4
52.243-5
52.243-6
52.243-7
52.244-1
52.244-2
52.244-3
52.244-4

52.244-5
52.244-6

52.245-1
52.245-2
52.245-3
52.245-4
52.245-5

52.245-6

52.245-7
52.245-8
52.245-9
52.245-10
52.245-11
52.245-12

52.245-13

52.245-14
52.245-15
52.245-16
52.245-17
52.245-18
52.245-19
52.246-1
52.246-2
52.246-3
52.246-4
52.246-5
52.246-6
52.246-7

52.246-8

52.246-9

52.246-10
52.246-11

Report of Shipment (REPSHIP).

Bankruptcy.

Suspension of Work.

Stop-Work Order.

Stop-Work Order—Facilities.

Government Delay of Work.
Changes—Fixed-Price.
Changes—Cost-Reimbursement.
Changes—Time-and-Materials or Labor-Hours.
Changes.

Changes and Changed Conditions.

Change Order Accounting.

Notification of Changes.

[Reserved]

Subcontracts.

[Reserved]

Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services).
Competition in Subcontracting.

Subcontracts for Commercialltems and Commercial
Components.

Property Records.

Government Property (Fixed-Price Contracts).

I dentification of Government-Furnished Property.
Government-Furnished Property (Short Form).
Government Property (Cost-Reimbursement, Time-
and-Material, or Labor-Hour Contracts).
Liability for Government Property (Demolition
Services Contracts).

Government Property (Consolidated Facilities).
Liability for the Facilities.

Use and Charges.

Government Property (Facilities Acquisition).
Government Property (Facilities Use).

Contract Purpose (Nonprofit Educational
Institutions).

Accountable Facilities (Nonprofit Educational
Ingtitutions).

Use of Government Facilities.

Transfer of Titleto the Facilities.

Facilities Equipment Modernization.

Specia Tooling.

Specia Test Equipment.

Government Property Furnished “Asls.”
Contractor Inspection Requirements.

Inspection of Supplies—Fixed-Price.

Inspection of Supplies—Cost-Reimbursement.
Inspection of Services—Fixed-Price.

Inspection of Services—Cost-Reimbursement.
Inspection—Time-and-Material and Labor-Hour.
Inspection of Research and Development— Fixed
Price.

Inspection of Research and Development— Cost
Reimbursement.

Inspection of Research and Development (Short
Form).

Inspection of Facilities.

Higher-Level Contract Quality Requirement.
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52.246-12
52.246-13

52.246-14
52.246-15
52.246-16
52.246-17
52.246-18
52.246-19

52.246-20
52.246-21
52.246-22
52.246-23
52.246-24
52.246-25
52.247-1
52.247-2
52.247-3

52.247-4
52.247-5
52.247-6
52.247-7
52.247-8
52.247-9
52.247-10
52.247-11
52.247-12
52.247-13
52.247-14
52.247-15

52.247-16

52.247-17
52.247-18
52.247-19
52.247-20

52.247-21

52.247-22

52.247-23

52.247-24
52.247-25

52.247-26
52.247-27
52.247-28
52.247-29
52.247-30
52.247-31
52.247-32
52.247-33
52.247-34

Inspection of Construction.
Inspection—Dismantling, Demolition, or Removal of
Improvements.

Inspection of Transportation.

Certificate of Conformance.

Responsibility for Supplies.

Warranty of Supplies of a Noncomplex Nature.
Warranty of Supplies of a Complex Nature.
Warranty of Systems and Equipment under
Performance Specifications or Design Criteria.
Warranty of Services.

Warranty of Construction.

[Reserved]

Limitation of Liability.

Limitation of Liability—High-Value Items.
Limitation of Liability—Services.

Commercial Bill of Lading Notations.

Permits, Authorities, or Franchises.

Capability to Perform a Contract for the Relocation
of aFederal Office.

Inspection of Shipping and Receiving Facilities.
Familiarization with Conditions.

Financial Statement.

Freight Excluded.

Estimated Weights or Quantities Not Guaranteed.
Agreed Weight—Genera Freight.

Net Weight—Genera Freight.

Net Weight—Household Goods or Office Furniture.
Supervision, Labor, or Materials.

Accessorial Services—Moving Contracts.
Contractor Responsibility for Receipt of Shipment.
Contractor Responsibility for Loading and
Unloading.

Contractor Responsibility for Returning Undelivered
Freight.

Charges.

Multiple Shipments.

Stopping in Transit for Partial Unloading.
Estimated Quantities or Weights for Evaluation of
Offers.

Contractor Liability for Personal Injury and/or
Property Damage.

Contractor Liability for Loss of and/or Damage to
Freight other than Household Goods.

Contractor Liability for Loss of and/or Damage to
Household Goods.

Advance Notification by the Government.
Government-Furnished Equipment With or Without
Operators.

Government Direction and Marking.

Contract Not Affected by Oral Agreement.
Contractor's Invoices.

F.o.b. Origin.

F.0.b. Origin, Contractor's Facility.

F.o.b. Origin, Freight Allowed.

F.0.b. Origin, Freight Prepaid.

F.o.b. Origin, with Differentials.

F.0.b. Destination.
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52.101

52.247-35
52.247-36
52.247-37
52.247-38
52.247-39
52.247-40
52.247-41
52.247-42
52.247-43

52.247-44

52.247-45
52.247-46

52.247-47
52.247-48
52.247-49
52.247-50
52.247-51
52.247-52

52.247-53
52.247-54
52.247-55

52.247-56
52.247-57
52.247-58

52.247-59
52.247-60
52.247-61
52.247-62
52.247-63
52.247-64

52.247-65

52.247-66
52.247-67

52.248-1
52.248-2
52.248-3
52.249-1
52.249-2

52.249-3

52.249-4

52.249-5

F.0.b. Destination, within Consignee's Premises.
F.as. Vessdl, Port of Shipment.

F.0.b. Vessdl, Port of Shipment.

F.o.b. Inland Carrier, Point of Exportation.

F.o.b. Inland Point, Country of Importation.

Ex Dock, Pier, or Warehouse, Port of Importation.
C. & f. Destination.

C.i.f. Destination.

F.o.b. Designated Air Carrier's Terminal, Point of
Exportation.

F.o.b. Designated Air Carrier's Terminal, Point of
Importation.

F.0.b. Origin and/or F.o.b. Destination Evaluation.
Shipping Point(s) Used in Evaluation of F.0.b. Origin
Offers.

Evaluation—F.0.b. Origin.

F.0.b. Destination—Evidence of Shipment.
Destination Unknown.

No Evaluation of Transportation Costs.
Evaluation of Export Offers.

Clearance and Documentation Requirements—
Shipmentsto DOD Air or Water Terminal
Transshipment Points.

Freight Classification Description.

[Reserved]

F.o.b. Point for Delivery of Government-Furnished
Property.

Transit Arrangements.

Transportation Transit Privilege Credits.

Loading, Blocking, and Bracing of Freight Car
Shipments.

F.0.b. Origin—Carload and Truckload Shipments.
Guaranteed Shipping Characteristics.

F.0.b. Origin—Minimum Size of Shipments.
Specific Quantities Unknown.

Preference for U.S.-Flag Air Carriers.
Preference for Privately Owned U.S.-Flag
Commercial Vessels.

F.o.b. Origin, Prepaid Freight—Small Package
Shipments.

Returnable Cylinders.

Submission of Commercial Transportation Billsto
the General Services Administration for Audit.
Value Engineering.

Value Engineering—Architect-Engineer.

Value Engineering—Construction.

Termination for Convenience of the Government
(Fixed-Price) (Short Form).

Termination for Convenience of the Government
(Fixed-Price).

Termination for Convenience of the Government
(Dismantling, Demolition, or Removal of
Improvements).

Termination for Convenience of the Government
(Services) (Short Form).

Termination for Convenience of the Government
(Educational and Other Nonprofit Institutions).

52.249-6
52.249-7

Termination (Cost-Reimbursement).

Termination (Fixed-Price Architect-Engineer).

52.249-8 Default (Fixed-Price Supply and Service).

52.249-9 Default (Fixed-Price Research and Development).

52.249-10 Default (Fixed-Price Construction).

52.249-11 Termination of Work (Consolidated Facilities or
Facilities Acquisition).

52.249-12 Termination (Personal Services).

52.249-13 Failureto Perform.

52.249-14 Excusable Delays.

52.250-1 Indemnification Under Public Law 85-804.

52.251-1 Government Supply Sources.

52.251-2 Interagency Fleet Management System Vehicles and

Related Services.

Solicitation Provisions Incorporated by Reference.

Clauses Incorporated by Reference.

Alterationsin Solicitation.

Alterationsin Contract.

Authorized Deviations in Provisions.

Authorized Deviations in Clauses.

Computer Generated Forms.

52.252-1
52.252-2
52.252-3
52.252-4
52.252-5
52.252-6
52.253-1

Subpart 52.3—Provision and Clause Matrix
Scope of subpart.
Solicitation provisions and contract clauses (Matrix).

52.300
52.301

52.000 Scopeof part.

This part—

(a) Givesinstructions for using provisions and clausesin
solicitations and/or contracts;

(b) Sets forth the solicitation provisions and contract
clauses prescribed by this regulation; and

(c) Presents a matrix listing the FAR provisions and
clauses applicable to each principal contract type and/or
purpose (e.g., fixed-price supply, cost-reimbursement
research and development).

Subpart 52.1—I nstructionsfor Using
Provisions and Clauses

52.100 Scope of subpart.

This subpart (a) gives instructions for using Part 52,
including the explanation and use of provision and clause
numbers, prescriptions, prefaces, and the matrix; (b) pre-
scribes procedures for incorporating, identifying, and
modifying provisions and clauses in solicitations and con-
tracts, and for using alternates; and (c) describes the
derivation of FAR provisions and clauses.

52.101 Using Part 52.

(a) Definitions.

“Alternate’” means a substantive variation of abasic pro-
vision or clause prescribed for use in a defined
circumstance. It (1) adds wording to, (2) deletes wording
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from, or (3) substitutes specified wording for a portion of
the basic provision or clause. The alternate version of a pro-
vision or clause is the basic provision or clause as changed
by the addition, deletion, or substitution (see 52.105(a)).

“Contract clause” or “clause” means aterm or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after
award.

“Modification,” as used in this subpart, means a minor
change in the details of aprovision or clause that is specifi-
cally authorized by the FAR and does not alter the substance
of the provision or clause (see 52.104).

“Solicitation provision” or “provision” means a term or
condition used only in solicitations and applying only
before contract award.

“Substantially asfollows™ or “substantially the same as,”
when used in the prescription and preface of a provision or
clause, means that authorization is granted to prepare and
utilize a variation of that provision or clause to accommo-
date requirements that are peculiar to an individual
acquisition; provided, that the variation includes the salient
features of the FAR provision or clause, and is not inconsis-
tent with the intent, principle, and substance of the FAR
provision or clause or related coverage of the subject mat-
ter.

(b) Numbering—(1) FAR provisions and clauses.
Subpart 52.2 sets forth the text of all FAR provisions and
clauses, each in its own separate subsection. The subpart is
arranged by subject matter, in the same order as, and keyed
to, the parts of the FAR. Each FAR provision or clause is
uniquely identified. All FAR provision and clause numbers
begin with “52.2," since the text of all FAR provisions and
clauses appear in Subpart 52.2. The next two digits of the
provision or clause number correspond to the number of the
FAR subject part in which the provision or clause is pre-
scribed. The FAR provision or clause number is then

52.243-1

completed by a hyphen and a sequential number assigned
within each section of Subpart 52.2. The following exam-
ple illustrates the makeup of the FAR provision or clause
number (see Figure 1 below).

(2)(i) Provisions or clauses that supplement the FAR.
Provisions or clauses that supplement the FAR are—

(A) Prescribed and included in authorized
agency acquisition regulations issued within an agency to
satisfy the specific needs of the agency as awhole;

(B) Prescribed and included in a regulation
issued by a suborganization of an agency to satisfy the
needs of that particular suborganization; or

(C) Developed for use at a suborganizational
level of an agency, not meant for repetitive use, but intended
to meet the needs of an individual acquisition and, thus,
impractical to include in either an agency or suborganiza-
tion acquisition regulation. (See 1.301(c).)

(if) Supplemental provisions or clauses published
in agency acquisition regulations shall be in full text and the
prescription for the use of each shal be included.
Supplemental provisions or clauses published in agency
acquisition regulations shall be numbered in the same man-
ner in which FAR provisions and clauses are numbered
except that—

(A) If it is included in an agency acquisition
regulation that is published in the Federal Register and is
codified in Title 48, Code of Federal Regulations (48 CFR),
the number shall be preceded by the chapter number within
48 CFR assigned by the CFR staff; and

(B) The sequential number shall be “70” or a
higher number (see 1.303).

(iii) The sequential number at the end of the num-
ber of a provision or clause that supplements the FAR, like
its counterpart at the end of any FAR provision or clause
number, indicates the subsection location of the provision or
clause in Subpart 52.2 of the agency acquisition regulation

Changes—Fixed Price

’: Title

Subsection (Sequential Number within 52.243)

Section (Keyed to Subject Matter; Clauseis
Prescribed in Part 43)

- Part and Subpart (Invariable)

Figurel
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PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.204-3

52.204-1 Approval of Contract.
As prescribed in 4.103, insert the following clause:

APPROVAL OF CONTRACT (DEC 1989)

This contract is subject to the written approval of
[identify title of designated agency official here] and shall
not be binding until so approved.

(End of clause)

52.204-2 Security Requirements.
As prescribed in 4.404(a), insert the following clause:

SECURITY REQUIREMENTS (AUG 1996)

(@) This clause applies to the extent that this contract
involves access to information classified “Confidential,”
“Secret,” or “Top Secret.”

(b) The Contractor shall comply with—

(1) The Security Agreement (DD Form 441), includ-
ing the National Industrial Security Program Operating
Manual (DOD 5220.22-M); and

(2) Any revisions to that manual, notice of which has
been furnished to the Contractor.

(c) If, subsequent to the date of this contract, the security
classification or security requirements under this contract
are changed by the Government and if the changes cause an
increase or decrease in security costs or otherwise affect any
other term or condition of this contract, the contract shall be
subject to an equitable adjustment as if the changes were
directed under the Changes clause of this contract.

(d) The Contractor agrees to insert terms that conform
substantially to the language of this clause, including this
paragraph (d) but excluding any reference to the Changes
clause of thiscontract, in all subcontracts under this contract
that involve access to classified information.

(End of clause)

Alternate | (Apr 1984). If acost contract for research and
development with an educational ingtitution is contem-
plated, add the following paragraphs (e), (f), and (g) to the
basic clause:

(e) If achange in security requirements, as provided in
paragraphs (b) and (c), results (1) in a change in the security
classification of this contract or any of its elements from an
unclassified status or alower classification to a higher clas-
sification, or (2) in more restrictive area controls than
previously required, the Contractor shall exert every rea
sonable effort compatible with the Contractor’s established
policiesto continue the performance of work under the con-
tract in compliance with the change in security
classification or requirements. If, despite reasonable efforts,
the Contractor determines that the continuation of work

under this contract is not practicable because of the change
in security classification or requirements, the Contractor
shall notify the Contracting Officer in writing. Until resolu-
tion of the problem is made by the Contracting Officer, the
Contractor shall continue safeguarding al classified mater-
ial as required by this contract.

(f) After receiving the written notification, the
Contracting Officer shall explore the circumstances sur-
rounding the proposed change in security classification or
requirements, and shall endeavor to work out a mutually
satisfactory method whereby the Contractor can continue
performance of the work under this contract.

(g) If, 15 days after receipt by the Contracting Officer
of the notification of the Contractor’s stated inability to pro-
ceed, (1) the application to this contract of the change in
security classification or requirements has not been with-
drawn, or (2) amutually satisfactory method for continuing
performance of work under this contract has not been
agreed upon, the Contractor may request the Contracting
Officer to terminate the contract in whole or in part. The
Contracting Officer shall terminate the contract in whole or
in part, as may be appropriate, and the termination shall be
deemed atermination under the terms of the Termination for
the Convenience of the Government clause.

Alternate Il (APR 1984). If employee identification is
required for security or other reasons in a construction con-
tract or architect-engineer contract, add the following
paragraph (e) to the basic clause;

(e) The Contractor shall be responsible for furnishing

to each employee and for requiring each employee engaged

on the work to display such identification as may be

approved and directed by the Contracting Officer. All pre-

scribed identification shall immediately be delivered to the

Contracting Officer, for cancellation upon the release of any

employee. When required by the Contracting Officer, the

Contractor shall obtain and submit fingerprints of all per-

sons employed or to be employed on the project.

52.204-3 Taxpayer |dentification.
As prescribed in 4.905, insert the following provision:

TAXPAYER IDENTIFICATION (OcT 1998)

(a) Definitions.

“Common parent,” asused in this provision, means that
corporate entity that owns or controls an affiliated group of
corporations that files its Federa income tax returns on a
consolidated basis, and of which the offeror is a member.

“Taxpayer ldentification Number (TIN),” asused in this
provision, means the number required by the Internal
Revenue Service (IRS) to be used by the offeror in report-
ing income tax and other returns. The TIN may be either a
Social Security Number or an Employer ldentification
Number.
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(b) All offerors must submit the information required in
paragraphs (d) through (f) of this provision to comply with
debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the
IRS. If the resulting contract is subject to the payment
reporting requirements described in Federal Acquisition
Regulation (FAR) 4.904, the failure or refusal by the offeror
to furnish the information may result in a 31 percent reduc-
tion of payments otherwise due under the contract.

(c) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the
offeror’s relationship with the Government (31 U.S.C.
7701(c)(3)). If the resulting contract is subject to the pay-
ment reporting reguirements described in FAR 4.904, the
TIN provided hereunder may be matched with IRS records
to verify the accuracy of the offeror’ s TIN.

(d) Taxpayer Identification Number (TIN).

O TIN:
O TIN has been applied for.
O TIN is not required because:

O Offeror isanonresident alien, foreign corpora-
tion, or foreign partnership that does not have income
effectively connected with the conduct of atrade or business
in the United States and does not have an office or place of
business or afiscal paying agent in the United States;

0O Offeror isan agency or instrumentality of afor-
eign government;

O Offeror is an agency or instrumentality of the
Federal Government.

(e) Type of organization.

O Sole proprietorship;

O Partnership;

O Corporate entity (not tax-exempt);

O Corporate entity (tax-exempt);

O Government entity (Federal, State, or local);

O Foreign government;

O International organization per 26 CFR 1.6049-4;
O Other

(f) Common parent.

O Offeror is not owned or controlled by a common
parent as defined in paragraph (&) of this provision.
O Nameand TIN of common parent:
Name
TIN

(End of provision)

52.204-4 Printing/Copying Double-Sided on Recycled
Paper.
As prescribed in 4.304, insert the following clause:

52-20

PrINTING/CoPYING DOUBLE-SIDED ON RECYCLED PAPER
(JUNE 1996)

(@) In accordance with Executive Order 12873, dated
October 20, 1993, as amended by Executive Order 12995,
dated March 25, 1996, the Offeror/Contractor is encouraged
to submit paper documents, such as offers, letters, or
reports, that are printed/copied double-sided on recycled
paper that has at |east 20 percent postconsumer material.

(b) The 20 percent standard applies to high-speed copier
paper, offset paper, forms bond, computer printout paper,
carbonless paper, file folders, white woven envelopes, and
other uncoated printed and writing paper, such as writing
and office paper, book paper, cotton fiber paper, and cover
stock. An aternative to meeting the 20 percent postcon-
sumer material standard is 50 percent recovered material
content of certain industrial by-products.

(End of clause)

52.204-5 Women-Owned Business (Other Than Small
Business).
Asprescribed in 4.603(b), insert the following provision:

WOoMEN-OWNED BUSINESS (OTHER THAN SMALL BUSINESS)
(MAY 1999)

(a) Definition. “Women-owned business concern,” as
used in this provision, means a concern that is at least 51
percent owned by one or more women; or in the case of any
publicly owned business, at least 51 percent of its stock is
owned by one or more women; and whose management and
daily business operations are controlled by one or more
women.

(b) Representation. [Complete only if the offeror is a
women-owned business concern and has not represented
itself as a small business concern in paragraph (b)(1) of
FAR 52.219-1, Small Business Program Representations, of
this solicitation.] The offeror represents that it O is a
women-owned business concern.

(End of provision)

52.204-6 Data Universal Numbering System (DUNS)
Number.
As prescribed in 4.603(a), insert the following provision:

DATA UNIVERSAL NUMBERING SYSTEM (DUNS) NUMBER
(APR 1998)

(a8) Theofferor shall enter, inthe block with its name and
address on the cover page of its offer, the annotation
“DUNS’ followed by the DUNS number that identifies the
offeror’'s name and address exactly as stated in the offer.
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The DUNS number is a nine-digit number assigned by Dun
and Bradstreet Information Services.

(b) If the offeror does not have a DUNS number, it
should contact Dun and Bradstreet directly to obtain one. A
DUNS number will be provided immediately by telephone
a no charge to the offeror. For information on obtaining a
DUNS number, the offeror, if located within the United
States, should call Dun and Bradstreet at 1-800-333-0505.
The offeror should be prepared to provide the following
information:

(1) Company name.

(2) Company address.

(3) Company telephone number.

(4) Line of business.

(5) Chief executive officer/key manager.

(6) Date the company was started.

(7) Number of people employed by the company.
(8) Company affiliation.

(c) Offerorslocated outside the United States may obtain
the location and phone number of the local Dun and Bradstreet
Information Services office from the Internet home page at
http://Aww.dnb.com/. If an offeror isunableto locate alocal
service center, it may send an e-mail to Dun and Bradstreet at
globalinfo@mail.dnb.com.

(End of provision)

52.205—52.206 [Reserved]

52.207-1 Notice of Cost Comparison (Sealed-Bid).
As prescribed in 7.305(a), insert the following provision:

NoTice oF Cost COMPARISON (SEALED-BID) (FEB 1993)

(a) This solicitation is part of a Government cost com-
parison to determine whether accomplishing the specified
work under contract or by Government performance is
more economical. If Government performance is deter-
mined to be more economical, this solicitation will be
canceled and no contract will be awarded.

(b) The Government’s cost estimate for performance by
the Government will be based on the work statement in this
solicitation and will be submitted by designated agency per-
sonnel to the Contracting Officer in a sealed envelope not
later than the time set for bid opening. At the public bid
opening, the Contracting Officer will open the bids and the
envelope containing the cost estimate for Government per-
formance and announce the result. This announcement will
be based on aninitial comparison of the cost of Government
performance with the cost of contract performance, as indi-
cated on the cost comparison form.

(c) The abstract of bids, completed cost comparison
form, and detailed data supporting the cost estimate for

Government performance will be made available to inter-
ested parties for review for aperiod of
[insert a number from 15 to 30, depending on the complex -
ity of the matter (see 7.306(a)(1)(iv))] working days,

beginning with the date the documents are available to
interested parties. The Government will not make a final

determination either for contract or Government perfor-

mance during this period. During this period, directly
affected parties may file with the Contracting Officer writ-

ten requests, based on specific objections, for administrative
review of the cost comparison result under the agency
appeals procedures. The appeals procedure shall be used
only to resolve questions concerning the calculation of the
cost comparison and will not apply to decisions regarding
selection of one bidder in preference to another. Agency
determinations under the appeals procedure shall be final.

(d) After evaluation of bids and resolution of any
requests under the appeals procedure, the Contracting
Officer will either award a contract or cancel this solicita-
tion. The completed cost comparison analysis will be made
available to interested parties.

(e) A cost estimate for Government performance is
considered a bid for purposes of this solicitation’s Late
Modifications of Bids or Withdrawal of Bids provision,
and a late modification that displaces an otherwise low
cost estimate for Government performance shall not be
considered.

(End of provision)

52.207-2 Notice of Cost Comparison (Negotiated).
As prescribed in 7.305(b), insert the following provision:

NoTice oF Cost ComPARISON (NEGOTIATED) (FEB 1993)

(a) This solicitation is part of a Government cost com-
parison to determine whether accomplishing the specified
work under contract or by Government performanceis more
economical. If Government performance is determined to
be more economical, this solicitation will be canceled and
no contract will be awarded.

(b) The Government’s cost estimate for performance by
the Government will be based on the work statement in this
solicitation and will be submitted by designated agency per-
sonnel to the Contracting Officer in a sealed envelope not
later than the time set for receipt of initial proposals.

(c) After completion of proposal evaluation, negotiation,
and selection of the most advantageous proposal, the
Contracting Officer, in the presence of the preparer of the
cost estimate for Government performance, will open the
sealed cost estimate envelope. These officials will make a
cost comparison before public announcement. Depending
on whether the cost comparison result favors performance
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under contract or Government performance, the procedure
in either subparagraph (1) or (2) following applies:

(2) If the result of the cost comparison favors perfor-
mance under contract and administrative approval is
obtained, the Contracting Officer will award a contract and
publicly reveal the completed cost comparison form show-
ing the cost estimate for Government performance, its
detailed supporting data, and the Contractor’'s name.
However, this award is conditioned on the offer remaining
the more economical alternative after (i) completion of a
public review period of [insert anumeral from 15
to 30, depending upon the complexity of the matter (see
7.306(b)(3))] working days beginning with the date this
information is available to interested parties and (ii) resolu-
tion of any requests for review under the agency appeals
procedure (see paragraph (d) of this section). The
Government assumes no liability for costs incurred during
the periods specified in (i) and (ii). The Contracting Officer
will then either notify the Contractor in writing that it may
proceed with performance of the contract or will cancel the
contract at no cost to the Government.

(2) If the result of the cost comparison favors
Government performance, the Contracting Officer will pub-
licly disclose this result, the completed cost comparison
form and its detailed supporting data, and the price of the
offer most advantageous to the Government. After (i) com-
pletion of a public review period of [insert a
numeral from 15 to 30, depending upon the complexity of
the matter (see 7.306(b)(3))] working days beginning with
the date this information is available to interested parties
and (ii) resolution of any requests for review under the
agency appeals procedure (see paragraph (d) of this sec-
tion), the Contracting Officer will either cancel this
solicitation or award a contract, as appropriate.

(d) During the public review period, directly affected
parties may file with the Contracting Officer written
requests, based on specific objections, for administrative
review of the cost comparison result under the agency
appeals procedure. The appeals procedure shall be used
only to resolve questions concerning the calculation of the
cost comparison and will not apply to questions concerning
award to one offeror in preference to another. Agency deter-
minations under the appeals procedure shall be final.

(e) A cost estimate for Government performance is con-
sidered a proposal for purposes of this solicitation’s Late
Submissions, Modifications, and Withdrawal of Proposals
or Quotations provision, and a late modification that dis-
places an otherwise low cost estimate for Government
performance shall not be considered.

(End of provision)

52-22 (FAC 97-11)

52.207-3 Right of First Refusal of Employment.
As prescribed in 7.305(c), insert the following clause:

RIGHT oF FIRsT REFusAL oF EMPLOYMENT (Nov 1991)

(a) The Contractor shall give Government employees who
have been or will be adversaly affected or separated as aresult
of award of this contract the right of first refusal for employ-
ment openings under the contract in positions for which they
are qudlified, if that employment is consistent with post-
Government employment conflict of interest standards.

(b) Within 10 days after contract award, the Contracting
Officer will provide to the Contractor a list of all
Government employees who have been or will be adversely
affected or separated as a result of award of this contract.

(c) The Contractor shall report to the Contracting Officer
the names of individuals identified on the list who are hired
within 90 days after contract performance begins. This
report shall be forwarded within 120 days after contract per-
formance begins.

(End of clause)

52.207-4 Economic Purchase Quantity—Supplies.
As prescribed in 7.203, insert the following provision:

Economic PURCHASE QUANTITY—SUPPLIES (AuG 1987)

() Offerorsareinvited to state an opinion on whether the
quantity(ies) of supplies on which bids, proposals or quotes
are requested in this solicitation is (are) economically
advantageous to the Government.

(b) Each offeror who believes that acquisitions in differ-
ent quantities would be more advantageous is invited to
recommend an economic purchase quantity. If different
guantities are recommended, atotal and a unit price must be
quoted for applicable items. An economic purchase quantity
is that quantity at which a significant price break occurs. If
there are significant price breaks at different quantity points,
thisinformation is desired as well.

OFFEROR RECOMMENDATIONS
Price
Quotation Total

Item Quantity
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Alternate | (Apr 1984). If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date of award, the con-
tracting officer may substitute the following paragraph (b)
for paragraph (b) of the basic clause. The time may be
expressed by substituting “on or before”; “ during the months

”; or “not sooner than , or later than i
as headings for the third column of paragraph (@) of the basic
clause.

(b) The delivery dates or specific periods above are
based on the assumption that the Government will make
award by [Contracting Officer insert date].
Each delivery date in the delivery schedule above will be
extended by the number of calendar days after the above
date that the contract is in fact awarded. Attention is
directed to the Contract Award provision of the solicitation
that provides that a written award or acceptance of offer
mailed or otherwise furnished to the successful offeror
results in a binding contract. Therefore, the offeror shall
compute the time available for performance beginning with
the actual date of award, rather than the date the written
notice of award is received from the Contracting Officer
through the ordinary mails.

Alternate Il (Apr 1984). If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date the contractor
receives notice of award, the contracting officer may substi-
tute the following paragraph (b) for paragraph (b) of the
basic clause. The time may be expressed by substituting
“within days after the date of receipt of a written notice of
award” as the heading of the third column of paragraph (a)
of the basic clause.

(b) The delivery dates or specific periods above are
based on the assumption that the successful offeror will
receive notice of award by [Contracting
Officer insert date]. Each delivery date in the delivery
schedule above will be extended by the number of calendar
days after the above date that the Contractor receives notice
of award; provided, that the Contractor promptly acknowl-
edges receipt of notice of award.

Alternate I11 (Apr 1984). If the delivery scheduleisto be
based on the actual date the contractor receives a written
notice of award, the contracting officer may delete para
graph (b) of the basic clause. The time may be expressed by
substituting “within days after the date of receipt of a writ-
ten notice of award” as the heading of the third column of
paragraph (a) of the basic clause.

52211-10 Commencement, Prosecution, and Completion
of Work.
As prescribed in 11.404(b), insert the following clause
in solicitations and contracts when a fixed-price construc-
tion contract is contemplated. The clause may be changed to

accommodate the issuance of orders under indefinite-deliv-
ery contracts for construction.

COMMENCEMENT, PROSECUTION, AND COMPLETION OF WORK
(APR 1984)

The Contractor shall be required to () commence work
under this contract within [Contracting Officer
insert number] calendar days after the date the Contractor
receives the notice to proceed, (b) prosecute the work dili-
gently, and (c) complete the entire work ready for use not
later than * The time stated for comple-
tion shall include final cleanup of the premises.

(End of clause)

* The Contracting Officer shall specify either a number
of days after the date the contractor receives the
notice to proceed, or a calendar date.

Alternate | (Apr 1984). If the completion date is
expressed as a specific calendar date, computed on the basis
of the contractor receiving the notice to proceed by acertain
day, add the following paragraph to the basic clause:

The completion date is based on the assumption that
the successful offeror will receive the notice to proceed

by Contracting Officer insert date]. The
completion date will be extended by the number of calendar

days after the above date that the Contractor receives the
notice to proceed, except to the extent that the delay in
issuance of the notice to proceed results from the failure of
the Contractor to execute the contract and give the required
performance and payment bonds within the time specified
in the offer.

52.211-11 Liquidated Damages—Supplies, Services, or

Resear ch and Development.

As prescribed in 11.504(a), the contracting officer may
insert the following clause in solicitations and contracts
when a fixed-price contract is contemplated for supplies,
services, or research and development (see 11.502(b)):

LIQUIDATED DAMAGES—SUPPLIES, SERVICES, OR RESEARCH
AND DEVELOPMENT (APR 1984)

(8) If the Contractor failsto deliver the supplies or perform
the services within the time specified in this contract, or any
extension, the Contractor shall, in place of actual damages,
pay to the Government as fixed, agreed, and liquidated dam-
ages, for each caendar day of delay the sum of
[Contracting Officer insert amount].

(b) Alternatively, if delivery or performance is so
delayed, the Government may terminate this contract in
whole or in part under the Default—Fixed-Price Supply and
Service clause in this contract and in that event, the
Contractor shall be liable for fixed, agreed, and liquidated
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damages accruing until the time the Government may rea-
sonably obtain delivery or performance of similar supplies
or services. The liquidated damages shall be in addition to
excess costs under the Termination clause.

(c) The Contractor shall not be charged with liquidated
damages when the delay in delivery or performance arises
out of causes beyond the control and without the fault or
negligence of the Contractor as defined in the Default—
Fixed-Price Supply and Service clause in this contract.

(End of clause)

52.211-12 Liquidated Damages—Construction.

As prescribed in 11.504(b), the contracting officer may
insert the following clause in solicitations and contracts for
construction, except contracts on a cost-plus-fixed-fee basis
(see 11.502(b)):

L1QUIDATED DAMAGES—CONSTRUCTION (APR 1984)

(a) If the Contractor failsto complete the work within the
time specified in the contract, or any extension, the
Contractor shall pay to the Government as liquidated dam-
ages, the sum of [Contracting
Officer insert amount] for each day of delay.

(b) If the Government terminates the Contractor’s right
to proceed, the resulting damage will consist of liquidated
damages until such reasonable time as may be required for
final completion of the work together with any increased
costs occasioned the Government in completing the work.

(c) If the Government does not terminate the
Contractor’s right to proceed, the resulting damage will
consist of liquidated damages until the work is completed or
accepted.

(End of clause)

Alternate | (Apr 1984). If different completion dates are
specified in the contract for separate parts or stages of the
work, revise paragraph (a) of the clause to state the amount
of liquidated damages for delay of each separate part or
stage of the work.

52.211-13 Time Extensions.
As prescribed in 11.504(c), insert the following clause;

TiME EXTENSIONS (APR 1984)

Notwithstanding any other provisions of this contract, it
is mutually understood that the time extensions for changes
inthework will depend upon the extent, if any, by which the
changes cause delay in the completion of the various ele-
ments of construction. The change order granting the time
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extension may provide that the contract completion date
will be extended only for those specific elements so delayed
and that the remaining contract completion dates for al
other portions of the work will not be atered and may fur-
ther provide for an equitable readjustment of liquidated
damages under the new completion schedule.

(End of clause)

52.211-14 Notice of Priority Rating for National
Defense Use.
As prescribed in 11.604(a), insert the following
provision:

NoTICE oF PRIORITY RATING FOR NATIONAL DEFENSE USE
(SeP 1990)

Any contract awarded as a result of this solicitation will
be 0 DX rated order; O DO rated order certified for
national defense use under the Defense Priorities and
Allocations System (DPAS) (15 CFR 700), and the
Contractor will be required to follow al of the requirements
of this regulation. [Contracting Officer check appropriate
box.]

(End of provision)

52.211-15 Defense
Requirements.
As prescribed in 11.604(b), insert the following clause:

Priority and  Allocation

DEFENSE PRIORITY AND ALLOCATION REQUIREMENT
(Sep 1990)

Thisisarated order certified for national defense use, and
the Contractor shall follow all the requirements of the Defense
Priorities and Allocations System regulation (15 CFR 700).

(End of clause)

52.211-16 Variation in Quantity.
As prescribed in 11.703(a), insert the following clause: |

VARIATION IN QUANTITY (APR 1984)

(8) A variation in the quantity of any item called for by
this contract will not be accepted unless the variation has
been caused by conditions of loading, shipping, or packing,
or allowances in manufacturing processes, and then only to
the extent, if any, specified in paragraph (b) of this clause.

(b) The permissible variation shall be limited to:

Percent increase [Contracting Officer insert

percentage]
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[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past per -
formance (see FAR 15.304); (iv) small disadvantaged
business participation; and include them in the relative
order of importance of the evaluation factors, such as in
descending order of importance.]
Technica and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.](b)
Options. The Government will evaluate offers for award
purposes by adding the total price for all optionsto the total
price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices
are significantly unbalanced. Evaluation of options shall
not obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror
within the time for acceptance specified in the offer, shall
result in a binding contract without further action by either
party. Before the offer's specified expiration time, the
Government may accept an offer (or part of an offer),
whether or not there are negotiations after its receipt, unless
awritten notice of withdrawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
CoMMERCIAL ITEMS (MAY 1999)

(a) Definitions. Asused in this provision:

“Emerging small business’ means a small business con-
cern whose size is no greater than 50 percent of the
numerical size standard for the standard industrial classifi-
cation code designated.

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
Government contracts, and qualified as a small business
under the criteriain 13 CFR part 121 and size standards in
this solicitation.

“Women-owned small business concern” means a small
business concern—

(1) Whichisat least 51 percent owned by one or more
women or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women;
or in the case of any publicly owned business, at least 51
percent of its stock is owned by one or more women; and |
whose management and daily business operations are con-
trolled by one or more women.

(b) Taxpayer Identification Number (TIN) (26 U.S.C.
6109, 31 U.SC. 7701). (Not applicable if the offeror is
required to provide this information to a central contractor
registration database to be eligible for award.)

(2) All offerors must submit the information required
in paragraphs (b)(3) through (b)(5) of this provision to com-
ply with debt collection requirements of 31 U.S.C. 7701(c)
and 3325(d), reporting requirements of 26 U.S.C. 6041,
6041A, and 6050M, and implementing regulations issued
by the Internal Revenue Service (IRS).

(2) The TIN may be used by the Government to col-
lect and report on any delinquent amounts arising out of the
offeror’'s relationship with the Government (31 U.S.C.
7701(c)(3)). If the resulting contract is subject to the pay-
ment reporting requirements described in FAR 4.904, the
TIN provided hereunder may be matched with IRS records
to verify the accuracy of the offeror’sTIN.

(3) Taxpayer Identification Number (TIN).

O TIN: .
O TIN has been applied for.
O TIN is not required because:

O Offeror is anonresident alien, foreign cor-
poration, or foreign partnership that does not have income
effectively connected with the conduct of atrade or busi-
ness in the United States and does not have an office or
place of business or afiscal paying agent in the United
States;

O Offeror is an agency or instrumentality of a
foreign government;
O Offeror isan agency or instrumentality of the
Federal Government.
(4) Type of organization.
O Sole proprietorship;
O Partnership;
O Corporate entity (not tax-exempt);
O Corporate entity (tax-exempt);
O Government entity (Federal, State, or local);
O Foreign government;
O International organization per 26 CFR 1.6049-4;
O Other .
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(5) Common parent.

O Offeror isnot owned or controlled by acommon

parent;

0 Name and TIN of common parent:

Name

TIN .

(c) Offerors must complete the following representations
when the resulting contract is to be performed inside the
United States, itsterritories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of
Columbia. Check al that apply.

(1) Small business concern The offeror represents as
part of its offer that it 0 is,0 isnot asmall business concern.

(2) Small disadvantaged business concern.
[Complete only if the offeror represented itself as a small
business concern in paragraph (c)(1) of thisprovision.] The
offeror represents, for general statistical purposes, that it O
is, O is not, a small disadvantaged business concern as
defined in 13 CFR 124.1002.

(3) Women-owned small business concern. [Complete
only if the offeror represented itself asa small business con -
cern in paragraph (c)(1) of this provision] The offeror
representsthat it is, 0 isnot awomen-owned small busi-
ness concern.

Note: Complete paragraphs (c)(4) and (c)(5)
only if this solicitation is expected to exceed the sim-
plified acquisition threshold.

(4) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a
women-owned business concern and did not represent itself
as a small business concern in paragraph (c)(1) of thispro -
vision.] The offeror represents that it O is, O is not a
women-owned business concern.

(5) Tie bid priority for labor surplusarea concerns. If
this is an invitation for bid, small business offerors may
identify the labor surplus areas in which coststo be incurred
on account of manufacturing or production (by offeror or
first-tier subcontractors) amount to more than 50 percent of
the contract price:

(6) Small Business Size for the Small Business
Competitiveness Demonstration Program and for the
Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program. [Complete only
if the offeror has represented itself to be a small business
concern under the size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).] The
offeror represents as part of its offer that it O is, O isnot an
emerging small business.
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(i) [Complete only for solicitations indicated in an
addendum as being for one of the targeted industry cate -
gories (TICs) or four designated industry groups (DIGs).]
Offeror represents as follows:

(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror's average annual gross revenue for
the last 3 fiscal years (check the Average Annual Gross
Number of Revenues column if size standard stated in the
solicitation is expressed in terms of annual receipts).
(Check one of the following):

AVERAGE ANNUAL GROSS
NUMBER OF EMPLOYEES
REVENUES

__ 50orfewer _ $1millionorless
51100 __$1,000,001—$2 million
__101—250 __$2,000,001—$3.5 million
251500 __ $3,500,001—$5 million
__ 501—750 ___$5,000,001—%$10 million
__751—1,000 __ $10,000,001—%$17 million
__ Over 1,000 __ Over $17 million

(7) [Complete only if the solicitation contains the
clause at FAR 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns,
or FAR 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting, and the offeror desires a benefit based on its
disadvantaged status.]

(i) General. The offeror represents that either—
(A) It O is, O is not certified by the Small
Business Administration as a small disadvantaged business
concern and is listed, on the date of this representation, on
the register of small disadvantaged business concerns main-
tained by the Small Business Administration, and that no
material changein disadvantaged ownership and control has
occurred since its certification, and, where the concern is
owned by one or more individuals claiming disadvantaged
status, the net worth of each individual upon whom the cer-
tification is based does not exceed $750,000 after taking
into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or
(B) It O has, O has not submitted a completed
application to the Small Business Administration or a
Private Certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR 124, Subpart
B, and a decision on that application is pending, and that no
material changein disadvantaged ownership and control has
occurred since its application was submitted.
(if) O Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of its offer, that it is a joint



FAC97-11 MAY 3, 1999

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.212-3

venture that complies with the requirements in 13 CFR
124.1002(f) and that the representation in paragraph
(©)(7)(i) of this provision is accurate for the small disadvar-
taged business concern that is participating in the joint
venture. [The offeror shall enter the name of the small dis -
advantaged business concern that is participating in the
joint venture: ]

| (d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

() It O has, O hasnot participated in a previous
contract or subcontract subject to the Equal Opportunity
clause of this solicitation; and

(if) 1t O has,0 hasnot filed al required compli -
ance reports.

(2) Affirmative Action Compliance. The offeror rep-
resents that—

(i) It O has developed and has on file, O has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(ii) It O has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence
Federal Transactions (31 U.S.C. 1352). (Appliesonly if the
contract is expected to exceed $100,000.) By submission of
its offer, the offeror certifiesto the best of its knowledge and
belief that no Federal appropriated funds have been paid or
will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, aMember of
Congress, an officer or employee of Congress or an
employee of a Member of Congress on his or her behalf in
connection with the award of any resultant contract.

(f) Buy American Act—Trade Agreements—Balance of
Payments Program Certificate (Appliesonly if FAR clause
52.225-9, Buy American Act—Trade Agreement—Balance
of Payments Program, is included in this solicitation.) (1)
The offeror hereby certifies that each end product, except
those listed in paragraph (f)(2) of this provision, is a
domestic end product (as defined in the clause entitled “Buy
American Act—Trade Agreements—Balance of Payments
Program”) and that components of unknown origin have
been considered to have been mined, produced, or manu-
factured outside the United States, a designated country, a
North American Free Trade Agreement (NAFTA) country,
or a Caribbean Basin country, as defined in section 25.401
of the Federal Acquisition Regulation.

(2) Excluded End Products:

LiNE ITEM No. COUNTRY OF ORIGIN

(List as necessary)

(3) Offerswill be evaluated by giving certain prefer-
ences to domestic end products, designated country end
products, NAFTA country end products, and Caribbean
Basin country end products over other end products. In
order to obtain these preferences in the evaluation of each
excluded end product listed in paragraph (f)(2) of this pro-
vision, offerors must identify and certify below those
excluded end products that are designated or NAFTA coun-
try end products, or Caribbean Basin country end products.
Productsthat are not identified and certified below will not
be deemed designated country end products, NAFTA coun-
try end products, or Caribbean Basin country end products.
Offerors must certify by inserting the applicable line item
numbers in the following:

(i) The offeror certifies that the following supplies
qualify as*“designated or NAFTA country end products’ as
those terms are defined in the clause entitled “ Buy American
Act—Trade Agreements—Balance of Payments Program”:

(Insert line item number s)

(if) The offeror certifies that the following sup-
plies qualify as “Caribbean Basin country end products’ as
that term is defined in the clause entitled “Buy American
Act—Trade Agreements—Balance of Payments Program”:

(Insert line item numbers)
(4) Offerswill be evaluated in accordance with FAR
Part 25.

(9)(1) Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of Payments
Program. (Appliesonly if FAR clause 52.225-21, Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program, is

52-39



52.212-3

FEDERALACQUISITION REGULATION

included in this solicitation.) (i) The offeror certifies that
each end product being offered, except those listed in para-
graph (g)(2)(ii) of this provision, is a domestic end product
(as defined in the clause entitled “Buy American Act—
North American Free Trade Agreement Implementation
Act—Baance of Payments Program,” and that compo-
nents of unknown origin have been considered to have
been mined, produced, or manufactured outside the United
States.
(if) Excluded End Products:

LiNE ITEM NoO. COUNTRY OF ORIGIN

(List as necessary)

(iii) Offerswill be evaluated by giving certain pref-
erencesto domestic end products or NAFTA country end
products over other end products. In order to obtain these
preferences in the evaluation of each excluded end product
listed in paragraph (g)(2)(ii) of this provision, offerors must
identify and certify below those excluded end products that
are NAFTAcountry end products. Products that are not iden-
tified and certified below will not be deemed NAFTA country
end products. The offeror certifies that the following supplies
qualify as“NAFTA country end products” asthat termis
defined in the clause entitled “Buy American Act—North
American Free Trade Agreement Implementation Act—
Balance of Payments Program”:

(Insert line item number s)
(iv) Offers will be evaluated in accordance with
Part 25 of the Federal Acquisition Regulation. In addition,
if this solicitation is for supplies for use outside the United
States, an evaluation factor of 50 percent will be applied to
offers of end products that are not domestic or NAFTA
country end products.

(2) Alternatel. If Alternate | to the clause at 52.225-21
isincluded in this solicitation, substitute the following para-
graph (g)(1)(iii) for paragraph (g)(1)(iii) of this provision:

(9)(1)(iii) Offers will be evaluated by giving certain
preferences to domestic end products or Canadian end prod-
ucts over other end products. In order to obtain these
preferences in the evaluation of each excluded end product
listed in paragraph (b) of this provision, offerors must iden-
tify and certify below those excluded end products that are
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Canadian end products. Products that are not identified and
certified below will not be deemed Canadian end products.

The offeror certifies that the following supplies qualify
as “Canadian end products’ as that term is defined in the
clause entitled “Buy American Act—North American Free
Trade Agreement Implementation Act—Balance of
Payments Program”:

[Insert line item numbers]

(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). The
offeror certifies, to the best of its knowledge and belief,
that—

(1) Theofferor and/or any of its principalsT are, 0 are
not presently debarred, suspended, proposed for debarment, or
declared ineligible for the award of contracts by any Federal
agency; and

(2) o Have, O have not, within a three-year period
preceding this offer, been convicted of or had a civil judg-
ment rendered against them for: commission of fraud or a
criminal offense in connection with obtaining, attempting to
obtain, or performing a Federa, state or local government
contract or subcontract; violation of Federal or state
antitrust statutes relating to the submission of offers; or
commission of embezzlement, theft, forgery, bribery, falsi-
fication or destruction of records, making false statements,
tax evasion, or receiving stolen property; and O are, O are
not presently indicted for, or otherwise criminally or civilly
charged by a Government entity with, commission of any of
these offenses.

(End of provision)

Alternate | (Oct 1998). As prescribed in 12.301(b)(2),
add the following paragraph (c)(8) to the basic provision:

(8) (Complete if the offeror has represented itself as
disadvantaged in paragraph (c)(2) or (c)(7) of this provi-
sion.) [The offeror shall check the category in which its
ownership fallg]:

Black American.
Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

__ Asan-Pacific American (persons with origins
from Burma, Thailand, Malaysia, Indonesia, Singapore,
Brunei, Japan, China, Tawan, Laos, Cambodia
(Kampuchea), Vietnam, Korea, The Philippines, U.S. Trust
Territory of the Pacific Islands (Republic of Palau),
Republic of the Marshall Islands, Federated States of
Micronesia, the Commonwesalth of the Northern Mariana
Islands, Guam, Samoa, Macao, Hong Kong, Fiji, Tonga,
Kiribati, Tuvalu, or Nauru).
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Subcontinent Asian (Asian-Indian) American
(persons with origins from India, Pakistan, Bangladesh, Sri
Lanka, Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the preceding.

Alternate 11 (Oct 1998). As prescribed in 12.301(b)(2), add
the following paragraph (c)(7)(iii) to the basic provision:

(iii) Address. The offeror represents that its address
O is, 0 isnotin aregion for which asmall disadvantaged
business procurement mechanism is authorized and its
address has not changed since its certification as a small
disadvantaged business concern or submission of its appli-
cation for certification. The list of authorized small
disadvantaged business procurement mechanisms and
regions is posted at http://www.arnet.gov/References/
sdbadjustments.htm. The offeror shall use the list in effect
on the date of this solicitation. “Address,” asused in this
provision, means the address of the offeror as listed on the
Small Business Administration’s register of small disad-
vantaged business concerns or the address on the
completed application that the concern has submitted to the
Small Business Administration or a Private Certifier in
accordance with 13 CFR part 124, subpart B. For joint
ventures, “address” refers to the address of the small dis-
advantaged business concern that is participating in the
joint venture.

Alternate |11 (Jan 1999). Asprescribed in 12.301(b)(2),
add the following paragraph (c)(9) to the basic provision:

(9) HUBZone small business concern. [Complete
only if the offeror represented itself asa small business con -
cern in paragraph (c)(1) of this provision.] The offeror
represents as part of its offer that—

() It o is, 0 isnot aHUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained
by the Small Business Administration, and no material
change in ownership and control, principa place of owner-
ship, or HUBZone employee percentage has occurred since
it was certified by the Small Business Administration in
accordance with 13 CFR part 126; and

(ii) Ito is, O isnot ajoint venture that complieswith
the requirements of 13 CFR part 126, and the representation
in paragraph (c)(9)(i) of this provision is accurate for the
HUBZone small business concern or concerns that are par-
ticipating in the joint venture. [The offeror shall enter the
name or names of the HUBZone small business concern or
concerns that are participating in the joint venture:

] Each HUBZone small
business concern participating in the joint venture shall sub-
mit a separate sighed copy of the HUBZone representation

52.212-4 Contract
Commercial Items.
As prescribed in 12.301(b)(3), insert the following

clause:

Terms and Conditions—

CoNTRACT TERMS AND CONDITIONS—COMMERCIAL | TEMS
(MAY 1999)

(a) Inspection/Acceptance. The Contractor shall only
tender for acceptance those items that conform to the
requirements of this contract. The Government reserves
the right to inspect or test any supplies or services that
have been tendered for acceptance. The Government may
require repair or replacement of nonconforming supplies
or reperformance of nonconforming services at no
increase in contract price. The Government must exercise
its post-acceptance rights—

(1) Within areasonable time after the defect was
discovered or should have been discovered; and

(2) Before any substantial change occurs in the
condition of theitem, unless the change is due to the
defect in the item.

(b) Assignment. The Contractor or its assignee's
rights to be paid amounts due as a result of performance
of this contract, may be assigned to a bank, trust company,
or other financing institution, including any Federal lend-
ing agency in accordance with the Assignment of Claims
Act (31 U.S.C. 3727).

(c) Changes. Changesin the terms and conditions of
this contract may be made only by written agreement of
the parties.

(d) Disputes. This contract is subject to the Contract
Disputes Act of 1978, as amended (41 U.S.C. 601-613).
Failure of the parties to this contract to reach agreement
on any request for equitable adjustment, claim, appeal or
action arising under or relating to this contract shall be a
dispute to be resolved in accordance with the clause at
FAR 52.233-1, Disputes, which isincorporated herein by
reference. The Contractor shall proceed diligently with
performance of this contract, pending final resolution of
any dispute arising under the contract.

(e) Definitions. The clause aa FAR 52.202-1,
Definitions, is incorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable
for default unless nonperformance is caused by an occur-
rence beyond the reasonable control of the Contractor and
without its fault or negligence such as, acts of God or the
public enemy, acts of the Government in either its sover-
eign or contractual capacity, fires, floods, epidemics,
quarantine restrictions, strikes, unusually severe weather,
and delays of common carriers. The Contractor shall
notify the Contracting Officer in writing as soon as it is
reasonably possible after the commencement of any
excusable delay, setting forth the full particulars in con-
nection therewith, shall remedy such occurrence with all
reasonable dispatch, and shall promptly give written
notice to the Contracting Officer of the cessation of such
occurrence.
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(g) Invoice. The Contractor shall submit an original
invoice and three copies (or electronic invoice, if autho-
rized,) to the address designated in the contract to receive
invoices. An invoice must include—

(1) Name and address of the Contractor;

(2) Invoice date;

(3) Contract number, contract line item number
and, if applicable, the order number;

(4) Description, quantity, unit of measure, unit
price and extended price of the items delivered;

(5) Shipping number and date of shipment includ-
ing the bill of lading number and weight of shipment if
shipped on Government hill of lading;

(6) Terms of any prompt payment discount offered,;

(7) Name and address of official to whom payment
is to be sent; and

(8) Name, title, and phone number of person to be

notified in event of defective invoice.
Invoices will be handled in accordance with the Prompt
Payment Act (31 U.S.C. 3903) and Office of Management
and Budget (OMB) Circular A-125, Prompt Payment.
Contractors are encouraged to assign an identification
number to each invoice.

(h) Patent indemnity. The Contractor shall indemnify
the Government and its officers, employees and agents
againgt liability, including costs, for actual or aleged
direct or contributory infringement of, or inducement to
infringe, any United States or foreign patent, trademark or
copyright, arising out of the performance of this contract,
provided the Contractor is reasonably notified of such
claims and proceedings.

(i) Payment. Payment shall be made for items
accepted by the Government that have been delivered to
the delivery destinations set forth in this contract. The
Government will make payment in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of
Management and Budget (OMB) Circular A-125, Prompt
Payment. If the Government makes payment by
Electronic Funds Transfer (EFT), see 52.212-5(b) for the
appropriate EFT clause. 1n connection with any discount
offered for early payment, time shall be computed from
the date of the invoice. For the purpose of computing the
discount earned, payment shall be considered to have
been made on the date which appears on the payment
check or the specified payment date if an electronic funds
transfer payment is made.

(i) Risk of loss. Unless the contract specifically pro-
vides otherwise, risk of loss or damage to the supplies
provided under this contract shall remain with the
Contractor until, and shall pass to the Government upon:

(1) Delivery of the suppliesto a carrier, if trans-
portation isf.o.b. origin; or
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(2) Delivery of the supplies to the Government at
the destination specified in the contract, if transportation
isf.o.b. destination.

(k) Taxes. The contract price includes all applicable
Federal, State, and local taxes and duties.

(I) Termination for the Government’s convenience.
The Government reserves the right to terminate this con-
tract, or any part hereof, for its sole convenience. Inthe
event of such termination, the Contractor shall immedi-
ately stop all work hereunder and shall immediately cause
any and all of its suppliers and subcontractors to cease
work. Subject to the terms of this contract, the Contractor
shall be paid a percentage of the contract price reflecting
the percentage of the work performed prior to the notice
of termination, plus reasonable charges the Contractor can
demonstrate to the satisfaction of the Government using
its standard record keeping system, have resulted from the
termination. The Contractor shall not be required to com-
ply with the cost accounting standards or contract cost
principles for this purpose. This paragraph does not give
the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work
performed or costs incurred which reasonably could have
been avoided.

(m) Termination for cause. The Government may ter-
minate this contract, or any part hereof, for cause in the
event of any default by the Contractor, or if the Contractor
fails to comply with any contract terms and conditions, or
fails to provide the Government, upon request, with ade-
guate assurances of future performance. In the event of
termination for cause, the Government shall not be liable
to the Contractor for any amount for supplies or services
not accepted, and the Contractor shal be liable to the
Government for any and all rights and remedies provided
by law. If it is determined that the Government improp-
erly terminated this contract for default, such termination
shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract,
title to items furnished under this contract shall pass to the
Government upon acceptance, regardless of when or
where the Government takes physical possession.

(o) Warranty. The Contractor warrants and implies
that the items delivered hereunder are merchantable and
fit for use for the particular purpose described in this con-
tract.

(p) Limitation of liability. Except as otherwise pro-
vided by an express or implied warranty, the Contractor
will not be liable to the Government for consequential
damages resulting from any defect or deficiencies in
accepted items.

(q) Other compliances. The Contractor shall comply
with all applicable Federal, State and local laws, execu-
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tive orders, rules and regulations applicable to its perfor-
mance under this contract.

(r) Compliance with laws unique to Government con -
tracts. The Contractor agrees to comply with 31 U.S.C.
1352 relating to limitations on the use of appropriated
funds to influence certain Federal contracts; 18 U.S.C.
431 relating to officials not to benefit; 40 U.S.C. 327, et
seq., Contract Work Hours and Safety Standards Act; 41
U.S.C. 51-58, Anti-Kickback Act of 1986; 41 U.S.C. 265
and 10 U.S.C. 2409 relating to whistleblower protections;
49 U.S.C. 40118, Fly American; and 41 U.S.C. 423 relat-

_ (1) 52.203-6, Restrictions on Subcontractor

Sales to the Government, with Alternate |
(41 U.S.C. 253g and 10 U.S.C. 2402).

__ (2) 52.219-3, Notice of Total HUBZone Small

Business Set-Aside (Jan 1999).

___ (3)52.219-4, Notice of Price Evaluation Preference

for HUBZone Small Business Concerns (Jan 1999)
(if the offeror elects to waive the preference, it
shall soindicate in its offer).

_ (#(i) 52.219-5, Very Small Business Set-Aside

(Pub. L. 103-403, section 304, Small Business

Reauthorization and Amendments Act of 1994).
(ii) Alternatel to 52.219-5.

___ (iii) Alternatell to 52.219-5.

(5 52.219-8, Utilization of Small Business
Concerns (15 U.S.C. 637 (d)(2) and (3)).

____(6) 52.219-9, Small Business Subcontracting
Plan (15 U.S.C. 637(d)(4)).

_ (7) 52.219-14, Limitations on Subcontracting
(15 U.S.C. 637(8)(14)).

___ (8)(i) 52.219-23, Notice of Price Evauation
Adjustment for Small Disadvantaged Business
Concerns (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323) (if the offeror elects to waive the
adjustment, it shall so indicate in its offer).

(ii)___ Alternate | of 52.219-23.

_(9) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323).

__ (10) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting
(Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

(11) 52.222-21, Prohibition of Segregated
Facilities (Feb 1999)

___(12) 52.222-26, Equal Opportunity (E.O. 11246).

_ (13) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era (38
U.S.C. 4212).

_ (14) 52.222-36, Affirmative Action for Workers
with Disabilities (29 U.S.C. 793).

ing to procurement integrity.

(s) Order of precedence. Any inconsistenciesin this
solicitation or contract shall be resolved by giving prece-
dence in the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique
to Government Contracts paragraphs of this clause.

(3) Theclause at 52.212-5.

(4) Addendato this solicitation or contract, includ-
ing any license agreements for computer software.

(5) Solicitation provisionsif thisis a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required
to Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following
clause:

CoNTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXEcCUTIVE ORDERS—
CoMMERCIAL ITEMS (MAY 1999)

(@) The Contractor agrees to comply with the follow-
ing FAR clauses, which are incorporated in this contract

by reference, to implement provisions of law or executive ___ (15) 52.222-37, Employment Reports on Disabled
orders applicable to acquisitions of commercial items: Veterans and Veterans of the Vietnam Era (38
(1) 52.222-3, Convict Labor (E.O. 11755); and U.S.C. 4212).
(2) 52.233-3, Protest after Award (31 U.S.C 3553). __ (16) 52.225-3, Buy American Act—Supplies
(b) The Contractor agrees to comply with the FAR (41 U.S.C. 10).
clauses in this paragraph (b) which the contracting officer _ (17) 52.225-9, Buy American Act—Trade
has indicated as being incorporated in this contract by ref- Agreements Act—Balance of Payments Program
erence to implement provisions of law or executive orders (41 U.S.C. 10, 19 U.S.C. 2501-2582).
applicable to acquisitions of commercial items or compo- __ (18) [Reserved]
nents: __ (19) 52.225-18, European Union Sanction for End
[Contracting Officer shall check as appropriate.] Products (E.O. 12849).
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__ (20) 52.225-19, European Union Sanction for
Services (E.O. 12849).

_ (21)(i) 52.225-21, Buy American Act—North
American Free Trade Agreement Implementation
Act—Balance of Payments Program (41 U.S.C.
10, Pub. L. 103-187).

- (if) Alternate| of 52.225-21.

_ (22) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (31
U.S.C. 3332).

_ (23) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central  Contractor
Registration (31 U.S.C. 3332).

___ (24) 52.232-36, Payment by Third Party (31 U.S.C.
3332).

___ (25) 52.239-1, Privacy or Security Safeguards
(5 U.S.C. 5523).

___ (26) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercia Vessels (46 U.S.C. 1241).

(c) The Contractor agrees to comply with the FAR
clauses in this paragraph (c), applicable to commercial
services, which the Contracting Officer has indicated as
being incorporated in this contract by reference to imple-
ment provisions of law or executive orders applicable to
acquisitions of commercial items or components:

[Contracting Officer check as appropriate.]

_ (1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_ (2) 52.222-42, Statement of Equivalent Rates
for Federal Hires (29 U.S.C. 206 and 41 U.S.C.
351, et seq.).

() 52.222-43, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(Multiple Y ear and Option Contracts) (29 U.S.C.
206 and 41 U.S.C. 351, et seq.).

(4 52.222-44, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

___(5) 52.222-47, SCA Minimum Wages and
Fringe Benefits Applicable to Successor Contract
Pursuant to Predecessor Contractor Collective

Bargaining Agreement (CBA) (41 U.S.C. 351,
Bargaining Agreement (CBA) (41U.SC. 351 et

seq.).

(d) Comptroller General Examination of Record. The
Contractor agrees to comply with the provisions of this
paragraph (d) if this contract was awarded using other
than sealed bid, isin excess of the simplified acquisition
threshold, and does not contain the clause at 52.215-2,
Audit and Records—Negotiation.

(1) The Comptroller General of the United States,
or an authorized representative of the Comptroller
General, shall have access to and right to examine any of
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the Contractor’'s directly pertinent records involving
transactions related to this contract.

(2) The Contractor shall make available at its
offices at all reasonable times the records, materials, and
other evidence for examination, audit, or reproduction,
until 3 years after final payment under this contract or for
any shorter period specified in FAR Subpart 4.7,
Contractor Records Retention, of the other clauses of this
contract. If this contract is completely or partially termi-
nated, the records relating to the work terminated shall be
made available for 3 years after any resulting final termi-
nation settlement. Records relating to appeals under the
disputes clause or to litigation or the settlement of claims
arising under or relating to this contract shall be made
available until such appeals, litigation, or clams are
finally resolved.

(3) Asused in this clause, records include books,
documents, accounting procedures and practices, and
other data, regardless of type and regardless of form. This
does not require the Contractor to create or maintain any
record that the Contractor does not maintain in the ordi-
nary course of business or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clausesin
paragraphs (a), (b), (c) or (d) of this clause, the Contractor
is not required to include any FAR clause, other than
those listed below (and as may be required by an addenda
to this paragraph to establish the reasonableness of prices
under Part 15), in a subcontract for commercial items or
commercial components—

(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era (38 U.S.C.
4212);

(3) 52.222-36, Affirmative Action for Workers with
Disabilities (29 U.S.C. 793); and

(4) 52.247-64, Preference for Privately-Owned
U.S. Flag Commercia Vessels (46 U.S.C. 1241) (flow
down not required for subcontracts awarded beginning
May 1, 1996).

(End of clause)

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FasT PAYMENT PROCEDURE (FEB 1998)

() General. The Government will pay invoices based
on the Contractor's delivery to a post office or common
carrier (or, if shipped by other means, to the point of first
receipt by the Government).

(b) Responsibility for supplies. (1) Title to the sup-
plies passes to the Government upon delivery to—
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(i) A post office or common carrier for shipment
to the specific destination; or

(ii) The point of first receipt by the Government,
if shipment is by means other than Postal Service or com-
mon carrier.

(2) Notwithstanding any other provision of the con-
tract, order, or blanket purchase agreement, the
Contractor shall—

(i) Assume all responsibility and risk of loss for
supplies not received at destination, damaged in transit, or
not conforming to purchase requirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do
so by the Contracting Officer within 180 days from the
date title to the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means,
the point of first receipt by the Government), the
Contractor shall—

(i) Prepare an invoice as provided in this con-
tract, order, or blanket purchase agreement; and

(ii) Display prominently on the invoice "FAST
PAY."

(2) If the purchase price excludes the cost of trans-
portation, the Contractor shall enter the prepaid shipping
cost on the invoice as a separate item. The Contractor
shall not include the cost of parcel post insurance. If
transportation charges are stated separately on the
invoice, the Contractor shall retain related paid freight
bills or other transportation billings paid separately for a
period of 3 years and shal furnish the bills to the
Government upon reguest.

(3) If this contract, order, or blanket purchase
agreement requires the preparation of a receiving report,
the Contractor shall prepare the receiving report on the
prescribed form or, alternatively, shall include the follow-
ing information on the invoice, in addition to that required
in paragraph (c)(1) of this clause:

(i) A statement in prominent letters "NO
RECEIVING REPORT PREPARED."

(ii) Shipment number.

(iii) Mode of shipment.

(iv) Atlineitem level—

(A) National stock number and/or manufac-
turer's part number;

(B) Unit of measure;

(C) Ship-To Point;

(D) Mark-For Point, if in the contract; and

(E) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase
agreement does not require preparation of a receiving
report on a prescribed form, the Contractor shall include

on the invoice the following information at the line item
level, in addition to that required in paragraph (c)(1) of
this clause:

(i) Ship-To Point.

(ii) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number,
if in the contract.

(5) Where areceiving report isnot required, the
Contractor shall include a copy of theinvoicein each
shipment.

(d) Certification of invoice. The Contractor certifies
by submitting an invoice to the Government that the sup-
plies being billed to the Government have been shipped or
delivered in accordance with shipping instructions issued
by the ordering officer, in the quantities shown on the
invoice, and that the supplies are in the quantity and of the
quality designated by the contract, order, or blanket pur-
chase agreement.

(e) Fast pay container identification. The Contractor
shall mark all outer shipping containers "FAST PAY."

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following
clause:

INvoICES (APR 1984)

The Contractor’s invoices must be submitted before
payment can be made. The Contractor will be paid on the
basis of the invoice, which must state—

(@) The starting and ending dates of the subscription
delivery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in
effect upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
As prescribed in 13.302-5(c), insert the following
clause:

NoTICE TO SuPPLIER (APR 1984)

This is a firm order ONLY if your price does not
exceed the maximum line item or total price in the
Schedule. Submit invoices to the Contracting Officer. If
you cannot perform in exact accordance with this order,
WITHHOLD PeERFORMANCE, and notify the Contracting
Officer immediately, giving your quotation.

(End of clause)
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52.213-4 Terms and Conditions—Simplified
Acquisitions (Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following
clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
| (OTHER THAN CoOMMERCIAL ITEMS) (M AY 1999)

(@) The Contractor shall comply with the following
Federal Acquisition Regulation (FAR) clauses that are
incorporated by reference:

(1) The clauses listed below implement provisions
of law or Executive order:

(i) 52.222-3, Convict Labor (Auc 1996) (E.O.
11755).

(ii) 52.233-3, Protest After Award (Auc 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.225-11, Restrictions on Certain Foreign
Purchases (Auc 1998).

(ii) 52.232-1, Payments (ArPrR 1984).

(iii) 52.232-8, Discounts for Prompt Payment
(MAY 1997).

(iv) 52.232-11, Extras (APr 1984).

(v) 52.232-25, Prompt Payment (Jun 1997).

(vi) 52.233-1, Disputes (OcT 1995).

(vii) 52.244-6, Subcontracts for Commercial
Items and Commercial Components (OcT 1995).

| (viii) 52.253-1, Computer Generated Forms
(JAN 1991).

(b) The Contractor shall comply with the following
FAR clauses, incorporated by reference, unless the cir-
cumstances do not apply:

(1) The clauses listed below implement provisions
of law or Executive order:

(i) 52.222-20, Walsh-Healey Public Contracts
Act (Dec 1996) (41 U.S.C. 35-45) (Applies to supply con-
tracts over $10,000 in the United States).

(ii) 52.222-26, Equal Opportunity (APr 1984)
(E.O. 11246) (Appliesto contracts over $10,000).

(iii) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era (APr 1998) (38
U.S.C. 4212) (Applies to contracts over $10,000).

(iv) 52.222-36, Affirmative Action for Workers
with Disabilities (Jun 1998) (29 U.S.C. 793) (Appliesto
contracts over $10,000).

(v) 52.222-37, Employment Reports on
Disabled Veterans and Veterans of the Vietham Era (APR
1998) (38 U.S.C. 4212) (Applies to contracts over
$10,000).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (M Ay 1989) (41 U.S.C. 351, et seq.) (Appliesto
service contracts over $2,500).
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(vii) 52.223-5, Pollution Prevention and Right-
to-Know Information (Apr 1998) (E.O. 12856) (Applies
to services performed on Federal facilities).

(viii) 52.225-3, Buy American Act—Supplies
(JaN 1994) (41 U.S.C. 10) (Appliesto supplies, and to
services involving the furnishing of supplies, if the con-
tract was—

(A) Under $25,000; or
(B) Set aside for small business concerns,
regardless of dollar value).

(ix) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (May 1999).
(Applies when the payment will be made by electronic
funds transfer (EFT) and the payment office uses the
Central Contractor Registration (CCR) database as its
source of EFT information.)

(x) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(May 1999). (Applies when the payment will be made by
EFT and the payment office does not use the CCR data-
base as its source of EFT information.)

(2) Listed below are additional clauses that may
apply:

(i) 52.209-6, Protecting the Government's
Interest When Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment (JuLy 1995)
(Applies to contracts over $25,000).

(i) 52.211-17, Delivery of Excess Quantities
(SePT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (Jun 1988)
(Appliesto suppliesif delivery isf.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (Nov 1991)
(Appliesto suppliesif delivery isf.o.b. destination).

(c) FAR52.252-2, Clauses Incorporated by Reference
(Fee 1998). This contract incorporates one or more
clauses by reference, with the same force and effect as if
they were given in full text. Upon request, the
Contracting Officer will make their full text available.
Also, the full text of a clause may be accessed electroni-
cally at this/these address(es):

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall ten-
der for acceptance only those items that conform to the
requirements of this contract. The Government reserves
the right to inspect or test any supplies or services that
have been tendered for acceptance. The Government may
require repair or replacement of nhonconforming supplies
or reperformance of nonconforming services a no
increase in contract price. The Government must exercise
its postacceptance rights—
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(1) Within a reasonable period of time after the
defect was discovered or should have been discovered,
and

(2) Before any substantial change occurs in the
condition of theitem, unless the change is due to the
defect in the item.

(e) Excusable delays. The Contractor shall be liable
for default unless nonperformance is caused by an occur-
rence beyond the reasonable control of the Contractor and
without its fault or negligence, such as acts of God or the
public enemy, acts of the Government in either its sover-
eign or contractual capacity, fires, floods, epidemics,
guarantine restrictions, strikes, unusually severe weather,
and delays of common carriers. The Contractor shall
notify the Contracting Officer in writing as soon asit is
reasonably possible after the commencement of any
excusable delay, setting forth the full particulars in con-
nection therewith, shall remedy such occurrence with all
reasonable dispatch, and shall promptly give written
notice to the Contracting Officer of the cessation of such
occurrence.

(f) Termination for the Government's convenience.
The Government reserves the right to terminate this con-
tract, or any part hereof, for its sole convenience. Inthe
event of such termination, the Contractor shall immedi-
ately stop all work hereunder and shall immediately cause
any and all of its suppliers and subcontractors to cease
work. Subject to the terms of this contract, the Contractor
shall be paid a percentage of the contract price reflecting
the percentage of the work performed prior to the notice
of termination, plus reasonable charges that the
Contractor can demonstrate to the satisfaction of the
Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall
not be required to comply with the cost accounting stan-
dards or contract cost principles for this purpose. This
paragraph does not give the Government any right to
audit the Contractor's records. The Contractor shall not
be paid for any work performed or costs incurred that rea-
sonably could have been avoided.

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event
of any default by the Contractor, or if the Contractor failsto
comply with any contract terms and conditions, or fails to
provide the Government, upon request, with adequate assur-
ances of future performance. In the event of termination for
cause, the Government shall not be liable to the Contractor
for any amount for supplies or services not accepted, and
the Contractor shall be liable to the Government for any and
all rights and remedies provided by law. If it is determined
that the Government improperly terminated this contract for

default, such termination shall be deemed a termination for
convenience.

(h) Warranty. The Contractor warrants and implies that
the items delivered hereunder are merchantable and fit for
use for the particular purpose described in this contract.

(End of clause)

52.214-1 Solicitation Definitions—Sealed Bidding.
As prescribed in 14.201-6(b)(1), insert the following
provision:

SOLICITATION DEFINITIONS—SEALED BIDDING (JuL 1987)

“Government” means United States Government.

“Offer” means “bid” in sealed bidding.

“Solicitation” means an invitation for bids in sealed
bidding.

(End of provision)

52.214-2 [Reserved]

52.214-3 Amendmentsto Invitationsfor Bids.
As prescribed in 14.201-6(b)(3), insert the following
provision:

AMENDMENTS TO INVITATIONS FOR BiDs (Dec 1989)

(@) If this solicitation is amended, then all terms and
conditions which are not modified remain unchanged.

(b) Bidders shall acknowledge receipt of any amend-
ment to this solicitation (1) by signing and returning the
amendment, (2) by identifying the amendment number and
date in the space provided for this purpose on the form for
submitting a bid, (3) by letter or telegram, or (4) by fac-
simile, if facsimile bids are authorized in the solicitation.
The Government must receive the acknowledgment by the
time and at the place specified for receipt of bids.

(End of provision)

52.214-4 False Statementsin Bids.
As prescribed in 14.201-6(b)(4), insert the following
provision in al invitations for bids:

FALSE STATEMENTS IN BiDs (APR 1984)

Bidders must provide full, accurate, and complete infor-
mation as required by this solicitation and its attachments.
The penalty for making false statements in bids is pre-
scribed in 18 U.S.C. 1001.

(End of provision)

[The next pageis 52-45.]
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(b) Each bidder shall furnish the information required
by the solicitation. The bidder shall sign the bid and print or
type its name on the Schedule and each continuation sheet
on which it makes an entry. Erasures or other changes must
beinitialed by the person signing the bid. Bids signed by an
agent shall be accompanied by evidence of that agent’s
authority, unless that evidence has been previously fur-
nished to the issuing office.

(c) For each item offered, bidders shall (1) show the
unit price, including, unless otherwise specified, packaging,
packing, and preservation and (2) enter the extended price
for the quantity of each item offered in the “Amount” col-
umn of the Schedule. In case of discrepancy between a unit
price and an extended price, the unit price will be presumed
to be correct, subject, however, to correction to the same
extent and in the same manner as any other mistake.

(d) Bids for supplies or services other than those speci-
fied will not be considered unless authorized by the
solicitation.

(e) Biddersmust state adefinitetimefor delivery of sup-
plies or for performance of services, unless otherwise
specified in the solicitation.

(f) Time, if stated as a number of days, will include
Saturdays, Sundays, and holidays.

(End of provision)

52.214-13 Telegraphic Bids.
As prescribed in 14.201-6(g)(1), insert the following
provision:

TELEGRAPHIC BiDs (APR 1984)

(a) Bidders may submit telegraphic bids as responses to
this solicitation. These responses must arrive at the place,
and by the time, specified in the solicitation.

(b) Telegraphic bids shall refer to this solicitation and
include the items or subitems, quantities, unit prices, time
and place of delivery, all representations and other informa:
tion required by this solicitation, and a statement of
agreement with all the terms, conditions, and provisions of
the invitation for bids.

(c) Telegraphic bids that fail to furnish required repre-
sentations or information, or that reject any of the terms,
conditions, and provisions of the solicitation, may be
excluded from consideration.

(d) Bidders must promptly sign and submit complete
copies of the bids in confirmation of their telegraphic bids.

(e) The term “telegraphic bids,” as used in this provi-
sion, includes mailgrams.

(End of provision)

Alternate | (Nov 1988). As prescribed in 14.201-6(g)(2),
substitute the following for paragraph (d) of the basic clause:

(d) Written confirmation of telegraphic bids is not
required.

52.214-14 Place of Performance—Sealed Bidding.
As prescribed in 14.201-6(h), insert the following
provision:

PLACE OF PERFORMANCE—SEALED BIDDING (APR 1985)

(8 The bidder, in the performance of any contract
resulting from this solicitation, O intends, O does not intend
[check applicable box] to use one or more plants or facili-
ties located at a different address from the address of the
bidder as indicated in this bid.

(b) If the bidder checks “intends’ in paragraph (@)
above, it shal insert in the spaces provided below the
required information:

NAME AND ADDRESS OF
OWNER AND OPERATOR
OF THE PLANT OR
FaciLiITy IF OTHER THAN
BIDDER

PLACE OF PERFORMANCE
(STREET, ADDRESS, CITY
COUNTY, STATE, ZIP CODE)

(End of provision)

52.214-15 Period for Acceptance of Bids.
As prescribed in 14.201-6(i), insert the following
provision:

PERIOD FOR ACCEPTANCE OF BiDs (APR 1984)

In compliance with the solicitation, the bidder agrees, if
this bid is accepted within calendar days (60 cal-
endar days unless a different period is inserted by the
bidder) from the date specified in the solicitation for receipt
of bids, to furnish any or al items upon which prices are bid
at the price set opposite each item, delivered at the desig-
nated point(s), within the time specified in the Schedule.

(End of provision)

52.214-16 Minimum Bid Acceptance Period.

As prescribed in 14.201-6(j), insert the following provi-
sion in invitations for bids, except for construction, if the
contracting officer determines that a minimum acceptance
period must be specified:

MiNIMUM BID AccerTANCE PERIOD (APR 1984)
(a) “Acceptance period,” as used in this provision, means

the number of calendar days available to the Government
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for awarding a contract from the date specified in this solic-
itation for receipt of bids.

(b) This provision supersedes any language pertaining
to the acceptance period that may appear elsewhere in this
solicitation.

(c) The Government requires a minimum acceptance
period of calendar days [the Contracting
Officer shall insert the number of days].

(d) In the space provided immediately below, bidders
may specify a longer acceptance period than the
Government’ s minimum requirement.

The bidder allows the following acceptance period:
calendar days.

(e) A bid allowing lessthan the Government’s minimum
acceptance period will be rejected.

(f) The bidder agrees to execute al that it has under-
taken to do, in compliance with its bid, if that bid is
accepted in writing within—

(1) The acceptance period stated in paragraph (c) of
this clause; or

(2) Any longer acceptance period stated in paragraph
(d) of this clause.

(End of provision)

| 5221417 [Reserved]

52.214-18 Preparation of Bids—Construction.
As prescribed in 14.201-6(l), insert the following
provision:

PREPARATION OF BIDS—CONSTRUCTION (APR 1984)

(a) Bids must be—

(1) Submitted on the forms furnished by the
Government or on copies of those forms, and

(2) Manually signed. The person signing a bid must
initial each erasure or change appearing on any bid form.

(b) The bid form may require bidders to submit bid
prices for one or more items on various bases, including—

(1) Lump sum bidding;

(2) Alternate prices;

(3) Unitsof construction; or

(4) Any combination of subparagraphs (1) through
(3) above.

(c) If the solicitation requires bidding on all items, fail-
ure to do so will disqualify the bid. If bidding on all itemsis
not required, bidders should insert the words “no bid” in the
space provided for any item on which no price is submitted.

(d) Alternate bids will not be considered unless this
solicitation authorizes their submission.

(End of provision)
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52.214-19 Contract
Construction.
As prescribed in 14.201-6(m), insert the following
provision:

Award—Sealed  Bidding—

CoNTRACT AWARD—SEALED BIDDING—CONSTRUCTION
(Auc 1996)

(8 The Government will evaluate bids in response to
this solicitation without discussions and will award a con-
tract to the responsible bidder whose bid, conforming to the
solicitation, will be most advantageous to the Government,
considering only price and the price-related factors speci-
fied elsewhere in the solicitation.

(b) The Government may reject any or al bids, and
waive informalities or minor irregularities in bids received.

(c) The Government may accept any item or combina-
tion of items, unless doing so is precluded by a restrictive
limitation in the solicitation or the bid.

(d) The Government may reject a bid as nonresponsive
if the prices bid are materially unbalanced between line
itemsor sublineitems. A bid is materially unbalanced when
it is based on prices significantly less than cost for some
work and prices which are significantly overstated in rela-
tion to cost for other work, and if thereis areasonable doubt
that the bid will result in the lowest overall cost to the
Government even though it may be the low evaluated bid,
or if it is so unbalanced as to be tantamount to allowing an
advance payment.

(End of provision)

52.214-20 Bid Samples.
As prescribed in 14.201-6(0)(1), insert the following
provision in invitations for bids if bid samples are required:

BiD SampLES (APR 1984)

(8 “Bid samples’ are item sample submissions required
of biddersto show those characteristics of the offered prod-
ucts that cannot adequately be described by specifications
or purchase descriptions (e.g., balance, facility of use, or
pattern).

(b) Bid samples, required elsewhere in this solicitation,
must be furnished as part of the bid and must be received by
the time specified for receipt of bids. Failure to furnish sam-
ples on time will require rejection of the bid, except that a
late sample sent by mail may be considered under the Late
Submissions, Modifications, and Withdrawals of Bids pro-
vision of this solicitation.

(c) Bid sampleswill be tested or evaluated to determine
compliance with all the characteristics listed for examina
tion in this solicitation. Failure of these samples to conform
to the required characteristics will require rejection of the
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bid. Products delivered under any resulting contract must
conform to—

(1) The approved sample for the characteristics listed
for test or evaluation; and

(2) The specifications for al other characteristics.

(d) Unless otherwise specified in the solicitation, bid

samples shall be—

(1) Submitted at no expense to the Government; and

(2) Returned at the bidder’'s request and expense,
unless they are destroyed during preaward testing.

(End of provision)

Alternate | (Apr 1984). If it appears that the conditions
in 14.202-4(f)(1) will apply and the Contracting Officer
anticipates granting waivers thereunder, and if the nature of
the required product does not necessitate limiting the grant
of awaiver to aproduct produced at the same plant in which
the product previously acquired or tested was produced, add
the following paragraph (e) to the basic provision:

(e) At the discretion of the Contracting Officer, the
requirement for furnishing bid samples may be waived for a
bidder if—

(1) Thebid statesthat the offered product isthe same

as a product offered by the bidder to the

[as appropriate, the Contracting Officer shall designate the

contracting office or an alternate activity or office]; and

(2) The Contracting Officer determines that the pre-
viously offered product was accepted or tested and found to
comply with specification and other requirements for tech-
nical acceptability conforming in every material respect
with thosein this solicitation.

Alternate Il (APR 1984). If it appears that the conditions
in 14.202-4(f)(1) will apply and the contracting officer
anticipates granting waivers thereunder, and if the nature of
the required product necessitates limiting the grant of a
waiver to a product produced at the same plant in which the
product previously acquired or tested was produced, add the
following paragraph (e) to the basic provision:

(e) At the discretion of the Contracting Officer, the
requirements for furnishing bid samples may be waived for
abidder if—

(1) Thebid statesthat the offered product isthe same
as a product offered by the bidder to the [as
appropriate, the Contracting Officer shall designate the
contracting office or an alternate activity or office] on a
previous acquisition;

(2) The Contracting Officer determines that the pre-
viously offered product was accepted or tested and found to
comply with specification and other requirements for tech-
nical acceptability conforming in every material respect
with those of this solicitation; and

(3) The product offered under this solicitation will
be produced under a resulting contract at the same plant in
which the previously acquired or tested product was
produced.

52.214-21 Descriptive Literature.
As prescribed in 14.201-6(p)(1), insert the foIIowingI
provision:

DEescRrIPTIVE LITERATURE (APR 1984)

() “Descriptive literature” means information (e.g.,
cuts, illustrations, drawings, and brochures) that is submit-
ted as part of a bid. Descriptive literature is required to
establish, for the purpose of evaluation and award, details of
the product offered that are specified elsewhere in the solic-
itation and pertain to significant elements such as (1)
design; (2) materias; (3) components; (4) performance
characteristics; and (5) methods of manufacture, assembly,
construction, or operation. The term includes only informa-
tion required to determine the technical acceptability of the
offered product. It does not include other information such
as that used in determining the responsibility of a prospec-
tive Contractor or for operating or maintai ning equipment.

(b) Descriptive literature, required elsewhere in this
solicitation, must be (1) identified to show the item(s) of
the offer to which it applies and (2) received by the time
specified in this solicitation for receipt of bids. Failure to
submit descriptive literature on time will require rejection of
the bid, except that late descriptive literature sent by mail may
be considered under the Late Submissions, Modifications,
and Withdrawals of Bids provision of this solicitation.

(c) The failure of descriptive literature to show that the
product offered conforms to the requirements of this solici-
tation will require rejection of the bid.

(End of provision)

Alternate | (May 1999). As prescribed in 14.201-6(p)(2),
add the following paragraphs (d) and (€) to the basic provi-
sion.

(d) The Contracting Officer may waive the require-
ment for furnishing descriptive literature if the bidder has
supplied a product the same as that required by this solici-
tation under aprior contract. A bidder that requestsawaiver
of this requirement shall provide the following information:

Prior contract number
Date of prior contract
Contract line item number of product supplied

Name and address of government activity to which
delivery was made
Date of final delivery of product supplied

(e) Bidders must submit bids on the basis of required
descriptive literature or on the basis of apreviously supplied
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product under paragraph (d) above. A bidder submitting a
bid on one of these two bases may not elect to have its bid
considered on the alternative basis after the time specified
for receipt of bids. A bidder’s request for a waiver under
paragraph (d) above will be disregarded if that bidder has
submitted the descriptive literature required under this
solicitation.

52.214-22 Evaluation of Bidsfor Multiple Awards.
As prescribed in 14.201-6(q), insert the following
provision:

EvALUATION OF BiDS FOR MULTIPLE AWARDS (MAR 1990)

In addition to other factors, bids will be evaluated on the
basis of advantages and disadvantages to the Government
that might result from making more than one award (multi-
ple awards). It is assumed, for the purpose of evaluating
bids, that $500 would be the administrative cost to the
Government for issuing and administering each contract
awarded under this solicitation, and individual awards will
be for the items or combinations of items that result in the
lowest aggregate cost to the Government, including the
assumed administrative costs.

(End of provision)

52.214-23 Late Submissions, Modifications, and
Withdrawals of Technical Proposals under Two-Step
Sealed Bidding.

As prescribed in 14.201-6(r), insert the following
provision:

LATE SuBMISSIONS, MODIFICATIONS AND WITHDRAWALS OF
TECHNICAL PROPOSALS UNDER TwO-STEP SEALED
BippING (MAY 1997)

(@) Any technical proposal under step one of two-step
sealed bidding received at the office designated in this solic-
itation after the exact time specified for receipt will not be
considered unlessit isreceived before the invitation for bids
in step two isissued and it—

(1) Was sent by registered or certified mail not later
than the fifth calendar day before the date specified for
receipt of technical proposals (e.g., technical proposal sub-
mitted in response to a solicitation requiring receipt of
technical proposals by the 20th of the month must have been
mailed by the 15th);

(2) Was sent by mail (or telegram or facsimile, if
authorized) or hand-carried (including delivery by a com-
mercial carrier) if it is determined by the Government that
the late receipt was due primarily to Government mishan-
dling after receipt at the Government installation;
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(3) Wassent by U.S. Pogtal Service Express Mail Next
Day Service-Post Office To Addressee, not later than 5:00
p.m. at the place of mailing 2 working days prior to the date
specified for receipt of technical proposals. The term “work-
ing days’ excludes weekends and U.S. Federal holidays;

(4) Was transmitted through an electronic commerce
method authorized by the solicitation and was received at
the initial point of entry to the Government infrastructure
not later than 5:00 p.m. one working day prior to the date
specified for receipt of technical proposas; or

(5) Isthe only technical proposal received.

(b) Any modification of atechnical proposal is subject to
the same conditions as in paragraph (a) of this provision,
except that—

(1) Theuse of atelegram (or mailgram) is authorized,
and

(2) If the solicitation authorizes facsimile bids, tech-
nical proposals may be modified via facsimile received at
any time before the exact time set for receipt of bids under
step two, subject to the conditions specified in the provision
entitled “ Facsimile Bids.”

(c) Technical proposals may be withdrawn by written
notice or telegram (including mailgram) received at any
time before the exact time set for receipt of bids under step
two. If the solicitation authorizes facsimile bids, technical
proposals may be withdrawn via facsimile received at any
time before the exact time set for receipt of bids under step
two, subject to the conditions specified in the provision enti-
tled “Facsimile Bids.” Technical proposals may be
withdrawn in person by the submitter or the submitter's
authorized representative if, before the exact time set for
receipt of bids in step two, the identity of the person
requesting withdrawal is established and that person signs a
receipt for the technical proposal.

(d) The only acceptable evidence to establish the date of
mailing of a late technical proposal, modification, or with-
drawa of atechnical proposal sent either by registered or
certified mail is the U.S. or Canadian Postal Service post-
mark both on the envelope or wrapper and on the original
receipt from the U.S. or Canadian Postal Service. Both
postmarks must show a legible date, or the technical pro-
posal, modification, or withdrawal of technical proposal
shall be processed as if mailed late. “Postmark” means a
printed, stamped, or otherwise placed impression (exclusive
of a postage meter machine impression) that is readily iden
tifiable without further action as having been supplied and
affixed by employees of the U.S. or Canadian Postal Service
on the date of mailing. Therefore, submitters of technical
proposals should request the postal clerk to place a legible
hand cancellation bull's-eye postmark on both the receipt
and the envelope or wrapper.

(e) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp
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of that installation on the proposal wrapper, other documen-
tary evidence of receipt maintained by the installation, or
oral testimony or statements of Government personnel.

(f) The only acceptable evidence to establish the date of
mailing of alate technical proposal, modification, or with-
drawal sent by U.S. Postal Service Express Mail Next Day
Service-Post Office to Addressee is the date entered by the
post office receiving clerk on the “Express Mail Next Day
Service-Post Office to Addressee” label and the postmark
on the envelope or wrapper and on the original receipt from
the U.S. Postal Service. “Postmark” has the same meaning
as defined in paragraph (d) of this provision, excluding
postmarks of the Canadian Postal Service. Therefore, sub-
mitters of technical proposals should request the postal
clerk to place a legible hand cancellation bull's-eye post-
mark on both the receipt and the envelope or wrapper.

(g) If an emergency or unanticipated event interrupts
normal Government processes so that technical proposals
cannot be received at the office designated for receipt of
technical proposals by the exact time specified in the solic-
itation, and urgent Government reguirements preclude
amendment of the solicitation or other notice of an exten-
sion of the closing date, the time specified for receipt of
technical proposals will be deemed to be extended to the
same time of day specified in the solicitation on the first
work day on which normal Government processes resume.
If notimeis specified in the solicitation, the time for receipt
is 4:30 p.m., loca time, for the designated Government
office.

(End of provision)

52.214-24 Multiple Technical Proposals.
As prescribed in 14.201-6(s), insert the following
provision:

MuLTIPLE TECHNICAL PrROPOSALS (APR 1984)

In the first step of this two-step acquisition, solicited
sources are encouraged to submit multiple technical pro-
posals presenting different basic approaches. Each technical
proposal submitted will be separately eval uated and the sub-
mitter will be notified as to its acceptability.

(End of provision)

52.214-25 Step Two of Two-Step Sealed Bidding.
As prescribed in 14.201-6(t), insert the following
provision:

SteEP Two OF Two-STEP SEALED BIDDING (APR 1985)

(a) Thisinvitation for bids isissued to initiate step two
of two-step sealed bidding under Subpart 14.5 of the
Federal Acquisition Regulation.

(b) The only bids that the Contracting Officer may con-
sider for award of a contract are those received from bidders
that have submitted acceptable technical proposals in step
one of this acquisition under [the
Contracting Officer shall insert the identification of the
step-one request for technical proposals].

() Any bidder that has submitted multiple technical
proposals in step one of this acquisition may submit a sepa-
rate bid on each technical proposal that was determined to
be acceptable to the Government.

(End of provision)

52.214-26 Audit and Records—Sealed Bidding.
Asprescribed in 14.201-7(a), insert the following clause:

AUDITAND RECORDS—SEALED BIDDING (OcT 1997)

(@ As used in this clause, “records’ includes books,
documents, accounting procedures and practices, and other
data, regardless of type and regardless of whether such
items are in written form, in the form of computer data, or
in any other form.

(b) Cost or pricing data. If the Contractor has been
required to submit cost or pricing data in connection with
the pricing of any modification to this contract, the
Contracting Officer, or an authorized representative of the
Contracting Officer, in order to evaluate the accuracy, com-
pleteness, and currency of the cost or pricing data, shall
have the right to examine and audit all of the Contractor's
records, including computations and projections, related
to—

(1) The proposal for the modification;

(2) The discussions conducted on the proposal(s),
including those related to negotiating;

(3) Pricing of the modification; or

(4) Performance of the modification.

(c) Comptroller General. In the case of pricing any
modification, the Comptroller General of the United States,
or an authorized representative, shall have the same rights
as specified in paragraph (b) of this clause.

(d) Availability. The Contractor shall make available at
its office at all reasonable times the materials described in
paragraph (b) of this clause, for examination, audit, or
reproduction, until 3 years after final payment under this
contract, or for any other period specified in Subpart 4.7 of
the Federal Acquisition Regulation (FAR). FAR
Subpart 4.7, Contractor Records Retention, in effect on the
date of this contract, is incorporated by reference in its
entirety and made a part of this contract.
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(1) If this contract is completely or partialy termi-
nated, the records relating to the work terminated shall be
made available for 3 years after any resulting final termina-
tion settlement.

(2) Records pertaining to appeals under the Disputes
clause or to litigation or the settlement of claims arising
under or relating to the performance of this contract shall be
made available until disposition of such appeals, litigation,
or claims.

(e) The Contractor shall insert aclause containing al the
provisions of this clause, including this paragraph (e), in all
subcontracts expected to exceed the threshold in FAR
15.403-4(a)(1) for submission of cost or pricing data.

(End of clause)

52.214-27 Price Reduction for Defective Cost or
Pricing Data—M odifications—Sealed Bidding.
Asprescribed in 14.201-7(b), insert the following clause:

Price RebucTIiON FOR DEFECTIVE COST OR PRICING DATA—
MODIFICATIONS—SEALED BIDDING (Oct 1997)

(@) This clause shall become operative only for any
modification to this contract involving aggregate increases
and/or decreases in costs, plus applicable profits, expected
to exceed the threshold for the submission of cost or pricing
dataat FAR 15.403-4(a)(1), except that this clause does not
apply to a modification if an exception under FAR
15.403-1(b) applies.

(b) If any price, including profit, negotiated in connec-
tion with any modification under this clause, was increased
by any significant amount because (1) the Contractor or a
subcontractor furnished cost or pricing data that were not
complete, accurate, and current as certified in its Certificate
of Current Cost or Pricing Data, (2) a subcontractor or
prospective subcontractor furnished the Contractor cost or
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pricing data that were not complete, accurate, and current as
certified in the Contractor’s Certificate of Current Cost or
Pricing Data, or (3) any of these parties furnished data of
any description that were not accurate, the price shal be
reduced accordingly and the contract shall be modified to
reflect the reduction. This right to a price reduction is lim-
ited to that resulting from defects in data relating to modifi-
cations for which this clause becomes operative under para-
graph (a) of this clause

() Any reduction in the contract price under paragraph
(b) of this clause due to defective data from a prospective
subcontractor that was not subsequently awarded the sub-
contract shall be limited to the amount, plus applicable
overhead and profit markup, by which (1) the actua sub-
contract or (2) the actual cost to the Contractor, if there was
no subcontract, was less than the prospective subcontract
cost estimate submitted by the Contractor; provided, that the
actual subcontract price was not itself affected by defective
cost or pricing data.

(d)(1) If the Contracting Officer determines under para-
graph (b) of this clause that a price or cost reduction should
be made, the Contractor agrees not to raise the following
meatters as a defense:

(i) The Contractor or subcontractor was a sole
source supplier or otherwise was in a superior bargaining
position and thus the price of the contract would not have
been modified even if accurate, complete, and current cost
or pricing data had been submitted.

(if) The Contracting Officer should have known
that the cost or pricing data in issue were defective even
though the Contractor or subcontractor took no affirmative
action to bring the character of the data to the attention of
the Contracting Officer.

(ili) The contract was based on an agreement about
the total cost of the contract and there was no agreement
about the cost of each item procured under the contract.
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once, but the total extension of performance hereunder shall
not exceed 6 months. The Contracting Officer may exercise
the option by written notice to the Contractor within the
period specified in the Schedule.

(End of clause)

52.217-9 Option to Extend the Term of the Contract.
As prescribed in 17.208(g), insert a clause substantially
the same as the following:

OPTION TO EXTEND THE TERM OF THE CONTRACT
(MaR 1989)

(a) The Government may extend the term of this contract
by written notice to the Contractor within [insert in the
clause the period of time in which the Contracting Officer
has to exercise the option], provided that the Government
shall give the Contractor a preliminary written notice of its
intent to extend at least 60 days before the contract expires.
The preliminary notice does not commit the Government to
an extension.

(b) If the Government exercises this option, the extended
contract shall be considered to include this option provision.

(c) Thetotal duration of this contract, including the exer-
cise of any options under this clause, shal not exceed

(months)(years).

(End of clause)

52.218 [Reserved]

52.219-1 Small Business Program Representations.
Asprescribed in 19.307(a)(1), insert the following provi-
sion:

I SMALL BUsINESS PROGRAM REPRESENTATIONS (MAY 1999)

(a)(1) The standard industria classification (SIC) code

for thisacquisitionis [insert
SC code].
(20 The smal business size standard is

[insert size standard].

(3) The small business size standard for a concern
which submits an offer in its own name, other than on acon-
struction or service contract, but which proposes to furnish
a product which it did not itself manufacture, is 500
employees.

(b) Representations. (1) The offeror represents as part of
itsoffer that it O is, O isnot asmall business concern.
| (2) [Complete only if the offeror represented itself as
a small business concern in paragraph (b)(1) of this provi -
sion.] The offeror represents, for general statistical

purposes, that it O is, O is not, a small disadvantaged busi-
ness concern as defined in 13 CFR 124.1002.

(3) [Complete only if the offeror represented itself as
a small business concern in paragraph (b)(1) of this provi -
sion.] The offeror represents as part of its offer that it O is,
O is not awomen-owned small business concern.

(c) Déefinitions.

“Small business concern,” as used in this provision,
means a concern, including its affiliates, that is indepen-
dently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the criteria in 13
CFR Part 121 and the size standard in paragraph (&) of this
provision.

“Women-owned small business concern,” as used in this |
provision, means a small business concern—

(1) Whichisat least 51 percent owned by one or more
women or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Notice. (1) If this solicitation is for supplies and has
been set aside, in whole or in part, for small business con-
cerns, then the clause in this solicitation providing notice of
the set-aside contains restrictions on the source of the end
items to be furnished.

(2) Under 15 U.S.C. 645(d), any person who misrep-
resents a firm's status as a small, small disadvantaged, or
women-owned small business concern in order to obtain a
contract to be awarded under the preference programs
established pursuant to section 8(a), 8(d), 9, or 15 of the
Small Business Act or any other provision of Federal law
that specifically references section 8(d) for a definition of
program eligibility, shall—

(i) Be punished by imposition of fine, imprison-
ment, or both;

(ii) Be subject to administrative remedies, includ-
ing suspension and debarment; and

(i) Be ineligible for participation in programs
conducted under the authority of the Act.

(End of provision)
Alternate | (Oct 1998). As prescribed in 19.307(a)(1),
add the following paragraph (b)(4) to the basic provision:

(4) (Complete if offeror represented itself as disadvan-
taged in paragraph (b)(2) of this provision). [The offeror
shall check the category in which its ownership falls):

Black American.
Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

52-95
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____ Adan-Pacific American (persons with origins
from Burma, Thailand, Malaysia, Indonesia, Singapore,
Brunei, Japan, China, Tawan, Laos, Cambodia
(Kampuchea), Vietnam, Korea, The Philippines, U.S. Trust
Territory of the Pacific Idands (Republic of Palau),
Republic of the Marshall Islands, Federated States of
Micronesia, the Commonwealth of the Northern Mariana
Islands, Guam, Samoa, Macao, Hong Kong, Fiji, Tonga,
Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American
(persons with origins from India, Pakistan, Bangladesh, Sri
Lanka, Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the preced-
ing.
(End of provision)

Alternate |1 (Jan 1999). As prescribed in 19.307(a)(3),
add the following paragraph (b)(5) to the basic provision:

(5) [Complete only if offeror represented itself as a
small business concern in paragraph (b)(1) of this provi-
sion.] The offeror represents, as part of its offer, that—

(i) Ito is, 0 isnot aHUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained
by the Small Business Administration, and no materia
change in ownership and control, principal place of owner-
ship, or HUBZone employee percentage has occurred since
it was certified by the Small Business Administration in
accordance with 13 CFR part 126; and

(i) It o is, Oisnot ajoint venture that complieswith
the requirements of 13 CFR part 126, and the representation
in paragraph (b)(5)(i) of this provision is accurate for the
HUBZone small business concern or concerns that are par-
ticipating in the joint venture. [The offeror shall enter the
name or names of the HUBZone small business concern or
concerns that are participating in the joint venture:
] Each HUBZone smal
business concern participating in the joint venture shall sub-
mit a separate signed copy of the HUBZone representation.

52.219-2 Equal Low Bids.
As prescribed in 19.307(c), insert the following provi-
sion:

EqQuAaL Low Bips (Oct 1995)

(a) This provision applies to small business concerns
only.

(b) The bidder's status as alabor surplus area (L SA) con-
cern may affect entitlement to award in case of tie bids. |If
the bidder wishes to be considered for this priority, the bid-
der must identify, in the following space, the LSAin which
the costs to be incurred on account of manufacturing or pro-
duction (by the bidder or the first-tier subcontractors)
amount to more than 50 percent of the contract price.
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(c) Failure to identify the labor surplus areas as specified
in paragraph (b) of this provision will preclude the bidder
from receiving priority consideration. If the bidder is
awarded a contract as a result of receiving priority consid-
eration under this provision and would not have otherwise
received award, the bidder shall perform the contract or
cause the contract to be performed in accordance with the
obligations of an LSAconcern.

(End of provision)

52.219-3 Notice of Total HUBZone Set-Aside.
As prescribed in 19.1308(a), insert the following clause:

NoTice oF ToTAL HUBZONE SET-ASIDE  (JaN 1999)

(a) Definition. “HUBZone small business concern,” as
used in this clause, means a small business concern that
appears on the List of Qualified HUBZone Small Business

Concerns maintained by the Smal Business
Administration.
(b) General. (1) Offers are solicited only from

HUBZone small business concerns. Offers received from
concerns that are not HUBZone small business concerns
shall not be considered.

(2) Any award resulting from this solicitation will be
made to a HUBZone small business concern.

(c) Agreement. A HUBZone small business concern
agrees that in the performance of the contract, in the case of
acontract for—

(1) Services (except construction), at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern or employees of other
HUBZone small business concerns,

(2) Supplies (other than acquisition from a non-
manufacturer of the supplies), at least 50 percent of the cost
of manufacturing, excluding the cost of materials, will be
performed by the concern or other HUBZone small business
concerns;

(3) General construction, at least 15 percent of
the cost of the contract performance incurred for person-
nel will be spent on the concern's employees or the
employees of other HUBZone small business concerns;
or

(4) Construction by special trade contractors, at
least 25 percent of the cost of the contract performance
incurred for personnel will be spent on the concern's
employees or the employees of other HUBZone small busi -
Ness concerns.

(d) A HUBZone joint venture agrees that, in the perfor-
mance of the contract, the applicable percentage specified in
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(3) The Offeror isin conformance with the Business
Activity Targets set forth in its approved business plan or
any remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets al of the criteria set forth in paragraph (a) of this
clause.

(c) Any award resulting from this solicitation will be
made to the Small Business Administration, which will sub-
contract performance to the successful 8(a) offeror selected
through the evaluation criteria set forth in this solicitation.

(d)(1) Agreement. A small business concern submitting
an offer inits own name agreesto furnish, in performing the
contract, only end items manufactured or produced by small
business concerns in the United States. The term “United
States” includes its territories and possessions, the
Commonwealth of Puerto Rico, the trust territory of the
Pacific Islands, and the District of Columbia. If this pro-
curement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm. This subparagraph does not
apply in connection with construction or service contracts.

(2) The [insert name of SBA's con -
tractor] will notify the [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer all or part of its stock or other ownership interest to
any other party.

(End of clause)

[*Insert SC code assigned to the acquisition by the
contracting activity.]

Alternate | (Nov 1989). If the competition is to be lim-
ited to 8(a) concerns within one or more specific SBA
regions or districts, add the following subparagraph (a)(4) to
paragraph (a) of the clause:

(4) The offeror's approved business planison thefile
and serviced by [Contracting Officer completes
by inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate Il (Dec 1996). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete subparagraph (d)(1).

52.219-19 Small Business Concern Representation for
the Small Business Competitiveness Demonstration
Program.

As prescribed in 19.1007(a), insert the following provi-
sion:

SMALL BUsINESS CONCERN REPRESENTATION FOR THE SMALL
BusiNESs COMPETITIVENESS DEMONSTRATION PROGRAM
(JaN 1997)

(a) Definition. “Emerging small business’ as used in this
solicitation, means a small business concern whose size is
no greater than 50 percent of the numerical size standard
applicable to the standard industrial classification code
assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.] The Offeror O
is, O isnot an emerging small business.

(c) [ Complete only if the Offeror is a small business or
an emerging small business, indicating its size range.]
Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts]. [Check one of the
following.]

No. oF EMPLOYEES AvG. ANNUAL GROSS REVENUES

_____50o0r fewer ____ $1 million or less
51 -100 ___$1,000,001 - $2 million
_101-250 ___$2,000,001 - $3.5 million
_ 251-500 __ $3,500,001 - $5 million
__ 501-750 ___$5,000,001 - $10 million
__ 751-1,000 ___ $10,000,001 - $17 million
___ Over 1,000 __ Over $17 million

(End of provision)

52.219-20 Notice of Emerging Small Business Set-
Aside.
As prescribed in 19.1007(b), insert the following provi-
sion:

NoOTICE OF EMERGING SMALL BUSINESS SET-ASIDE
(JaN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only. Offers that
are not from an emerging small business shall not be con-
sidered and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1007(c), insert the following provi-

sion:

(FAC97-11) 52-104.1
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SMALL BUSINESS SiIZE REPRESENTATION FOR TARGETED
INDUSTRY CATEGORIES UNDER THE SMALL BUSINESS
| CoMPETITIVENESS DEMONSTRATION PROGRAM (MAY 1999)

[Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]

Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts]. [Check one of the
following.]

No. oF EMPLOYEES AVG. ANNUAL GROSS REVENUES

_____50o0r fewer ____ $1 million or less

__ 51-100 __ $1,000,001 - $2 million
__101- 250 ____$2,000,001 - $3.5 million
__ 251-500 ___ $3,5500,001 - $5 million
_ 501-750 ____ $5,000,001 - $10 million
__751-1,000 ____ $10,000,001 - $17 million
____ Over 1,000 __ Over $17 million

(End of provision)

52.219-22 Small Disadvantaged Business Status.
As prescribed in 19.307(b), insert the following provi-
sion:

SMALL DisaDVANTAGED BusiNESs StaTus (OcT 1998)

(a) General. This provision isused to assess an offeror’s
small disadvantaged business status for the purpose of
obtaining a benefit on this solicitation. Status as a small
business and status as a small disadvantaged business for
general statistical purposes is covered by the provision at
FAR 52.219-1, Small Business Program Representation.

(b) Representations. (1) General. The offeror repre-
sents, as part of its offer, that it is asmall business under the
size standard applicable to this acquisition; and either—

O (i) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and

(A) No material change in disadvantaged
ownership and control has occurred since its certification;

(B) Where the concern is owned by one or
more disadvantaged individuas, the net worth of each indi-
vidual upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

52-104.2

(C) Itislisted, on the date of this representa-
tion, on the register of small disadvantaged business concerns
maintained by the Small Business Administration or

O (ii) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.

(2) O For Joint Ventures. The offeror represents, as
part of its offer, that it is ajoint venture that complies with
the requirements at 13 CFR 124.1002(f) and that the repre-
sentation in paragraph (b)(1) of this provision isaccurate for
the small disadvantaged business concern that is participat-
ing in the joint venture. [The offeror shall enter the name of
the small disadvantaged business concern that is partici -
pating in the joint venture: 1

(c) Penalties and Remedies. Anyone who misrepresent
any aspects of the disadvantaged status of a concern for the
purposes of securing a contract or subcontract shall—

(1) Be punished by imposition of a fine, imprison-
ment, or both;

(2) Be subject to administrative remedies, including
suspension and debarment; and

(3) Be ineligible for participation in programs con-
ducted under the authority of the Small Business Act.

(End of provision)

Alternate | (Oct 1998). As prescribed in 19.306(b), add
the following paragraph (b)(3) to the basic provision:

(3) Address. The offeror represents that its address O
is, 0 isnot in aregion for which asmall disadvantaged busi-
ness procurement mechanism is authorized and its address has
not changed since its certification as a small disadvantaged
business concern or submission of its application for certifica
tion. Thelist of authorized small disadvantaged business
procurement mechanisms and regions is posted at
http://www.arnet.gov/References/sdbadjustments.htm. The
offeror shall usetheligt in effect on the date of this solicitation.
“Address,” asused in this provision, means the address of the
offeror aslisted on the Small BusinessAdministration’'s regis-
ter of small disadvantaged business concerns or the address on
the completed application that the concern has submitted to
the Small Business Administration or a Private Certifier in
accordance with 13 CFR part 124, subpart B. For joint ven-
tures, “address’ refers to the address of the small
disadvantaged business concern that is participating in the
joint venture.

52.219-23 Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns.
As prescribed in 19.1104, insert the following clause:
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If the economic terms of the collective bargaining agreement
or the collective bargaining agreement itself is not attached
to the solicitation, copies can be obtained from the
Contracting Officer. Pursuant to Department of Labor
Regulation, 29 CFR 4.1b and paragraph (g) of the clause at
52.222-41, Service Contract Act of 1965, as amended, the
economic terms of that agreement will apply to the contract
resulting from this solicitation, notwithstanding the absence
of awage determination reflecting such terms, unlessit is
determined that the agreement was not the result of arm’s
length negotiations or that after a hearing pursuant to section
4(c) of the Act, the economic terms of the agreement are sub-
stantially at variance with the wages prevailing in the area.

(End of clause)

52.222-48 Exemption from Application of Service
Contract Act Provisions for Contracts for
Maintenance, Calibration, and/or Repair of Certain
Information Technology, Scientific and Medical
and/or Office and Business Equipment—Contractor
Certification.

As prescribed in 22.1006(e)(1), insert the following clause:

EXEMPTION FROM APPLICATION OF SERVICE CONTRACT ACT
ProvisioNs FOR CONTRACTS FOR MAINTENANCE,
CALIBRATION, AND/OR REPAIR OF CERTAIN INFORMATION
TECHNOLOGY, SCIENTIFIC AND MEDICAL AND/OR OFFICE
AND BusINESS EQUIPMENT—CONTRACTOR CERTIFICATION
(Auc 1996)

(a) Thefollowing certification shall be checked:
CERTIFICATION
The offeror certifiesO does not certify O that—

(1) The items of equipment to be serviced
under this contract are commercia items which are
used regularly for other than Government purposes,
and are sold or traded by the Contractor in substantial
quantities to the general public in the course of nor-
mal business operations;

(2) The contract services are furnished at
prices which are, or are based on, established catalog
or market prices for the maintenance, calibration,
and/or repair of certain information technology, sci-
entific and medica and/or office and business
equipment. An “established catalog price” isaprice
(including discount price) recorded in acatalog, price
list, schedule, or other verifiable and established
record that is regularly maintained by the manufac-
turer or the Contractor and is either published or
otherwise available for inspection by customers. An
“established market price” is a current price, estab-

lished in the course of ordinary and usua trade
between buyers and sellers free to bargain, which can
be substantiated by data from sources independent of
the manufacturer or Contractor; and

(3) The Contractor utilizes the same compen-
sation (wage and fringe benefits) plan for all service
employees performing work under the contract asthe
Contractor uses for equivalent employees servicing
the same equipment of commercial customers.

(b) If a negative certification is made and a Service
Contract Act wage determination is not attached to the
solicitation, the Contractor shall notify the Contracting
Officer as soon as possible.

(c) Failure to execute the certification in paragraph (&) of
this clause or to contact the Contracting Officer as required
in paragraph (b) of this clause may render the bid or offer
nonresponsive.

(End of clause)

52.222-49 Service Contract Act—Place of Performance
Unknown.
As prescribed in 22.1006(f) and 22.1009-4(c), insert the
following clause:

SERVICE CONTRACT ACT—PLACE OF PERFORMANCE
UNKNOWN (MAY 1989)

(a) This contract is subject to the Service Contract Act,
and the place of performance was unknown when the solic-
itation was issued. In addition to places or areas identified
in wage determinations, if any, attached to the solicitation,
wage determinations have also been requested for the fol-
lowing: [insert places or areas]. The Contracting
Officer will request wage determinations for additional
places or areas of performance if asked to do so in writing
by [insert time and date].

(b) Offerors who intend to perform in a place or area of
performance for which a wage determination has not been
attached or requested may nevertheless submit bids or pro-
posals. However, a wage determination shall be requested
and incorporated in the resultant contract retroactive to the
date of contract award, and there shall be no adjustment in
the contract price.

(End of clause)
52.222-50 Nondisplacement of Qualified Workers.
As prescribed in 22.1208, insert the following clause:
NONDISPLACEMENT OF QUALIFIED WORKERS (May 1999) I
(@) Definition. “Service employee,” as used in this

clause, means any person engaged in the performance of
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recurring building services other than a person employed in
abona fide executive, administrative, or professiona capac
ity, asthoseterms are defined in 29 CFR Part 541, and shall
include all such persons regardless of any contractual rela-
tionship that may be alleged to exist between a contractor
and such person.

(b) Consistent with the efficient performance of this con-
tract, the Contractor shall, except as otherwise provided
herein, in good faith offer those employees engaged in the
performance of building services (other than managerial
and supervisory employees) under the predecessor contract,
whose employment will be terminated as a result of award
of this contract or the expiration of the contract under which
the employees were hired, aright of first refusal to employ-
ment under the contract in positions for which the
employees are qualified. The Contractor shall determine
the number of employees necessary for efficient perfor-
mance of this contract and may elect to employ fewer
employees than the predecessor contractor employed in
connection with performance of the work. Where the
Contractor offers aright of first refusal to fewer employees
than were employed by the predecessor contractor, its oblig-
ation under the contract to the predecessor’s employees to
fill vacancies created by increased staffing levels or by
employee termination, either voluntarily or for cause, con-
tinues for 3 months after commencement of the contract.
Except as provided in paragraph (c) of this clause, the
Contractor shall not offer employment under the contract to
any person prior to having complied fully with this obliga-
tion.

(c) Notwithstanding the Contractor’s obligation under
paragraph (b) of this clause, the Contractor—

(1) May employ on the contract any employee who
has worked for the Contractor for at least 3 months imme-
diately preceding the commencement of this contract and
who would otherwise face layoff or discharge;

(2) Isnot required to offer aright of first refusal to any
employee(s) of the predecessor contractor who are not ser-
vice employees; and

(3) Isnot required to offer aright of first refusal to any
employee(s) of the predecessor contractor who the
Contractor reasonably believes, based on the particular
employee’ s past performance, has failed to perform suitably
on the job (see 29 CFR 9.8).

(4) Must presume, unless demonstrated otherwise,
that all employees working on the predecessor contract in
the last month of performance performed suitable work on
the contract. Offers of employment are governed by thefol-
lowing:

(i) The offer shall state the time within which the
employee must accept such offer, but in no case shall the
period for acceptance be less than 10 days.
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(ii) The offer may be made by separate written
notice to each employee, or oraly at a meeting attended by
a group of the predecessor contractor’s employees.

(iii) An offer need not be to a position similar to
that which the employee previously held, but the employee
must be qualified for the position.

(iv) An offer to a position providing lower pay or
benefits than the employee held with the predecessor con-
tractor will be considered bona fide if the Contractor shows
valid business reasons.

(v) To ensure that an offer is effectively communi-
cated, the Contractor should take reasonabl e efforts to make
the offer in a language that each worker understands; for
example, by having a coworker or other person fluent in the
worker’s language at the meeting to translate or otherwise
assist an employee who is not fluent in English.

(d) For aperiod of 1 year, the Contractor shall maintain
copies of any written offers of employment or a contempo-
raneous written record of any oral offers of employment,
including the date, location, and attendance roster of any
employee meeting(s) at which the offers were extended, a
summary of each meeting, a copy of any written notice that
may have been distributed, and the names of the predeces-
sor's employees to whom an offer was made. Copies of
such documentation shall be provided upon request to any
authorized representative of the contracting agency or the
Department of Labor.

(e) The Contractor shall, no less than 60 days before
completion of this contract, furnish the Contracting Officer
with a certified list of the names of all service employees
engaged in the performance of building services, working
for the Contractor at the Federal facility at the time the list
issubmitted. Thelist also shall contain anniversary dates of
employment on the contract either with the current or pre-
decessor contractors of each service employee, as
appropriate. The Contracting Officer will providethelist to
the successor contractor, and the list shall be provided upon
request to employees or their representatives. Submission
of thislist will satisfy the requirements of paragraph (n) of
the clause at 52.222-41, Service Contract Act of 1965, as
Amended.

(f) The requirements of this clause do not apply to ser-
vices where a magjority of the Contractor’'s employees
performing the particular services under the contract work
at the public building and at other locations under contracts
not subject to Executive Order 12933, provided that the
employees are not deployed in a manner that is designed to
avoid the purposes of the Executive Order.

(9) If it is determined, pursuant to regulations issued by
the Secretary of Labor, that the Contractor is not in compli -
ance with the requirements of this clause or any regulation
or order of the Secretary, appropriate sanctions may be
imposed and remedies invoked against the Contractor, as
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provided in Executive Order 12933, the regulations of the
Secretary of Labor at 29 CFR Part 9, and relevant orders of
the Secretary of Labor, or as otherwise provided by law.

(h) The Contractor is advised that the Contracting Officer
shall withhold or cause to be withheld from the Contractor,
under this or any other Government contract with the
Contractor, such sums as an authorized official of the
Department of Labor requests, upon a determination by the
Administrator of the Wage and Hour Division, the
Adminigtrative Law Judge, or the Administrative Review
Board, that the Contractor failed to comply with the terms of
this clause, and that wages lost as aresult of the violations are
due to employees or that other monetary relief is appropriate.

(i) The Contractor shall cooperate in any investigation by
the contracting agency or the Department of Labor into pos-
sible violations of the provisions of this clause and shal make
records requested by such official(s) available for inspection,
copying, or transcription upon request.

(j) Disputes concerning the requirements of this clause
shall not be subject to the general disputes clause of this con-
tract. Such disputes shall be resolved in accordance with the
procedures of the Department of Labor set forth in 29 CFR
part 9. Disputes concerning the requirements of this clause
include disputes between or among any of the following: The
Contractor, the contracting agency, the U.S. Department of
Labor, and the employees under the contract or its predeces-
sor contract.

(End of clause)

52.223-1 Clean Air and Water Certification.

As prescribed in 23.105(a), insert the following provi-
sion in solicitations containing the clause at 52.223-2, Clean
Air and Water.

CLEAN AIR AND WATER CERTIFICATION (APR 1984)

The Offeror certifies that—

(a) Any facility to be used in the performance of this pro-
posed contract is O is not O listed on the Environmental
Protection Agency (EPA) List of Violating Facilities;

(b) The Offeror will immediately notify the Contracting
Officer, before award, of the receipt of any communication
from the Administrator, or a designee, of the EPA, indicat-
ing that any facility that the Offeror proposes to use for the
performance of the contract is under consideration to be
listed on the EPA List of Violating Facilities; and

(c) The Offeror will include a certification substantially
the same as this certification, including this paragraph (c),
in every nonexempt subcontract.

(End of provision)

52.223-2 Clean Air and Water.

As prescribed in 23.105(b), insert the following clausein
solicitations and contracts to which Subpart 23.1 applies (see
23.101) if—

(a) The contract is expected to exceed $100,000;

(b) The contracting officer believes that orders under an
indefinite quantity contract in any year will exceed
$100,000; or

(c) A facility to be used has been the subject of aconvic-
tion under the applicable portion of the Air Act (42 U.S.C.
7413(c)(1)) or the Water Act (33 U.S.C. 1319(c)) andislisted
by the Environmental Protection Agency as aviolating facil-
ity; and

(d) The acquisition is not otherwise exempt under 23.104.

CLEAN AIR AND WATER (APR 1984)

(a) “Air Act,” as used in this clause, means the Clean Air
Act (42 U.S.C. 7401, et seq.).

“Clean air standards,” as used in this clause, means—

(1) Any enforceable rules, regulations, guidelines,
standards, limitations, orders, controls, prohibitions, work
practices, or other requirements contained in, issued under,
or otherwise adopted under the Air Act or Executive Order
11738;

(2) An applicable implementation plan as described in
section 110(d) of the Air Act (42 U.S.C. 7410(d));

(3) An approved implementation procedure or plan
under section 111(c) or section 111(d) of the Air Act
(42 U.S.C. 7411(c) or (d)); or

(4) An approved implementation procedure under sec-
tion 112(d) of the Air Act (42 U.S.C. 7412(d)).

“Clean water standards,” as used in this clause, means
any enforceable limitation, control, condition, prohibition,
standard, or other requirement promulgated under the Water
Act or contained in a permit issued to a discharger by the
EPA or by a State under an approved program, as authorized
by section 402 of the Water Act (33 U.S.C. 1342), or by
local government to ensure compliance with pretreatment
regulations as required by section 307 of the Water Act
(33 U.S.C. 1317).

“Compliance,” as used in this clause, means compliance
with—

(1) Clean air or water standards; or

(2) A schedule or plan ordered or approved by a court
of competent jurisdiction, the EPA, or an air or water pollu-
tion control agency under the requirements of the Air Act or
Water Act and related regulations.

“Facility,” as used in this clause, means any building,
plant, installation, structure, mine, vessel or other floating
craft, location, or site of operations, owned, leased, or super-
vised by a Contractor or subcontractor, used in the
performance of a contract or subcontract. When alocation or
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site of operations includes more than one building, plant,
installation, or structure, the entire location or site shall
be deemed afacility except when the Administrator, or a
designee, of the EPA determines that independent facili-
ties are collocated in one geographical area.

“Water Act,” as used in this clause, means Clean Water
Act (33 U.S.C. 1251, et seq.).

(b) The Contractor agrees—

(1) To comply with the requirements of section 114 of
the Clean Air Act (42 U.S.C. 7414) and section 308 of the
Clean Water Act (33 U.S.C. 1318) relating to inspection, mon-
itoring, entry, reports, and information, as well as other
requirements specified in section 114 and section 308 of theAir
Act and the Water Act, and dl regulations and guidelinesissued
to implement those acts before the award of this contract;

(2) That no portion of the work required by this prime
contract will be performed in a facility listed on the EPA
List of Violating Facilities on the date when this contract
was awarded unless and until the EPA eliminates the name
of the facility from the listing;

(3) To use best efforts to comply with clean air stan-
dards and clean water standards at the facility in which the
contract is being performed; and

(4) To insert the substance of this clause into any
nonexempt subcontract, including this subparagraph (b)(4).

(End of clause)

52.223-3 Hazardous Material ldentification and
Material Safety Data.

As prescribed in 23.303, insert the following clause:

HAzARDOUS MATERIAL |DENTIFICATION AND MATERIAL
SAFeTY DATA (JaN 1997)

(a) “Hazardous material,” as used in this clause, includes
any material defined as hazardous under the latest version
of Federal Standard No. 313 (including revisions adopted
during the term of the contract).

(b) The offeror must list any hazardous material, as
defined in paragraph (a) of this clause, to be delivered under
this contract. The hazardous material shall be properly
identified and include any applicable identification number,
such as National Stock Number or Special Item Number.
This information shall also be included on the Material
Safety Data Sheet submitted under this contract.

MATERIAL

(If none, insert “ None” ) IDENTIFICATION NO.
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(c) This list must be updated during performance of the
contract whenever the Contractor determines that any other
material to be delivered under this contract is hazardous.

(d) The apparently successful offeror agrees to submit,
for each item as required prior to award, a Material Safety
Data Sheet, meeting the requirements of 29 CFR
1910.1200(g) and the latest version of Federal Standard No.
313, for all hazardous material identified in paragraph (b) of
this clause. Data shall be submitted in accordance with
Federal Standard No. 313, whether or not the apparently
successful offeror is the actual manufacturer of these items.
Failure to submit the Material Safety Data Sheet prior to
award may result in the apparently successful offeror being
considered nonresponsible and ineligible for award.

(e) If, after award, there is a change in the composition of
the item(s) or arevision to Federal Standard No. 313, which
renders incomplete or inaccurate the data submitted under
paragraph (d) of this clause, the Contractor shall promptly
notify the Contracting Officer and resubmit the data.

(f) Neither the requirements of this clause nor any act or
failure to act by the Government shall relieve the Contractor
of any responsibility or ligbility for the safety of Government,
Contractor, or subcontractor personnel or property.

(g9) Nothing contained in this clause shall relieve the
Contractor from complying with applicable Federal, State,
and local laws, codes, ordinances, and regulations (includ-
ing the obtaining of licenses and permits) in connection
with hazardous material.

(h) The Government's rights in data furnished under this
contract with respect to hazardous material are asfollows:

(1) To use, duplicate and disclose any data to which
this clause is applicable. The purposes of thisright are to—

(i) Apprise personnel of the hazards to which they
may be exposed in using, handling, packaging, transporting,
or disposing of hazardous materials;

(ii) Obtain medical treatment for those affected by
the materia; and

(iii) Have others use, duplicate, and disclose the
data for the Government for these purposes.

(2) To use, duplicate, and disclose data furnished
under this clause, in accordance with subparagraph (h)(1) of
this clause, in precedence over any other clause of this con-
tract providing for rights in data.

(3) The Government is not precluded from using sim-
ilar or identical data acquired from other sources.

(End of clause)

Alternate | (July 1995). If the contract is awarded by an
agency other than the Department of Defense, add the fol-
lowing paragraph (i) to the basic clause;

(i) Except as provided in paragraph (i)(2), the

Contractor shall prepare and submit a sufficient number of
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uct will be supplied requires the Contractor to supply a
Canadian end product or, at the Contractor’s option, a
domestic end product.

52.225-22 Balance of Payments Program—Construction
Materials—NAFTA.
As prescribed in 25.305(c)(2), insert the following
clause:

BALANCE oF PAYMENTS PROGRAM—CONSTRUCTION
MATERIALS—NAFTA (May 1997)

(a) Definitions. Asused in this clause—

“Components’ means those articles, materials, and sup-
pliesincorporated directly into construction materials.

“Construction material” means an article, material, or sup-
ply brought to the construction site for incorporation into the
building or work. Construction material also includesan item
brought to the site pre-assembled from articles, materias, or
supplies. However, emergency life safety systems, such as
emergency lighting, fire alarm, and audio evacuation systems,
which are discrete systems incorporated into a public building
or work and which are produced as a complete system, shall
be evaluated as a single and distinct construction material
regardless of when or how theindividua parts or components
of such systems are delivered to the construction site.

“Domestic construction material” means (1) an unmanu-
factured construction material mined or produced in the
United States, or (2) a construction material manufactured
in the United States, if the cost of its components mined,
produced, or manufactured in the United States exceeds 50
percent of the cost of all its components. Components of
foreign origin of the same class or kind as the construction
materials determined to be unavailable pursuant to subpara-
graph 25.202(a)(2) of the Federal Acquisition Regulation
shall be treated as domestic.

“NAFTA country construction material” means a con-
struction material that—

(1) Iswholly the growth, product, or manufacture of a
NAFTA country; or

(2) Inthe case of a construction material which consists
in whole or in part of materials from another country or
instrumentality, has been substantially transformed in a
NAFTAcountry into a new and different construction mater-
ia distinct from the materials from which it was transformed.

“North American Free Trade Agreement (NAFTA) coun-
try” means Canada and Mexico.

(b) The Balance of Payments Program provides that the
Government give preference to domestic construction
material.

(c) The Contractor agrees that only domestic construc-
tion material or NAFTA country construction material will

be used by the Contractor, subcontractors, material men,
and suppliers in the performance of this contract, except for
other foreign construction materials, if any, listed in this
contract.

(End of clause)

52.226-1 Utilization of Indian Organizations and
I ndian-Owned Economic Enterprises.
As prescribed in 26.104, insert the following clause:

UTILIZATION OF INDIAN ORGANIZATIONSAND INDIAN-OWNED
Economic ENTERPRISES (MAY 1999)

(@) For Department of Defense contracts, this clause
applies only if the contract includes a subcontracting plan
incorporated under the terms of the clause at FAR 52.219-9,
Small Business Subcontracting Plan. It does not apply to
contracts awarded based on a subcontracting plan submitted
and approved under paragraph (g) of the clause at 52.219-9.

(b) Definitions. Asused in this clause:

“Indian” means any person who is a member of any
Indian tribe, band, group, pueblo, or community which is
recognized by the Federal Government as eligible for ser-
vices from the Bureau of Indian Affairs (BIA) in accordance
with 25 U.S.C. 1452(c) and any “Native’ as defined in the
Alaska Native Claims Settlement Act (43 U.S.C. 1601).

“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the gov-
erning body of an Indian tribe for the purposes of 25 U.S.C.,
chapter 17.

“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior)
commercial, industrial, or business activity established or
organized for the purpose of profit, provided that Indian
ownership shall constitute not less than 51 percent of the
enterprise.

“Indian tribe” means any Indian tribe, band, group,
pueblo, or community, including native villages and native
groups (including corporations organized by Kenai, Juneau,
Sitka, and Kodiak) as defined in the Alaska Native Claims
Settlement Act, which is recognized by the Federal
Government as eligible for services from BIAin accordance
with 25 U.S.C. 1452(c).

“Interested party” means a prime contractor or an actual
or prospective offeror whose direct economic interest would
be affected by the award of a subcontract or by thefailureto
award a subcontract.

(c) The Contractor agrees to use its best efforts to give
Indian organizations and Indian-owned economic enter-
prises (25 U.S.C. 1544) the maximum practicable
opportunity to participate in the subcontracts it awards to

52-147



FAC 97-11
52.226-2

MAY 3, 1999

FEDERALACQUISITION REGULATION

the fullest extent consistent with efficient performance of its
contract.

(1) The Contracting Officer and the Contractor, acting
| in good faith, may rely on the representation of an Indian
organization or Indian-owned economic enterprise as to its
eigibility, unless an interested party challenges its status or
the Contracting Officer has independent reason to question
that status. In the event of a challenge to the representation
of a subcontractor, the Contracting Officer shall refer the
matter to the—

U.S. Department of the Interior

Bureau of Indian Affairs (BIA)

Attn: Chief, Division of Contracting and
Grants Administration

1849 C Street, NW, MS-334A-SIB

Washington, DC 20245.

The BIA will determine the eligibility and notify the
Contracting Officer. The 5 percent incentive payment will
not be made within 50 working days of subcontract award
or while achallenge is pending. If a subcontractor is deter-
mined to be an ineligible participant, no incentive payment
will be made under the Indian Incentive Program.
(2) The Contractor may request an adjustment under
the Indian Incentive Program to the following:
(i) The estimated cost of a cost-type contract.
(ii) The target cost of a cost-plus-incentive-fee
prime contract.
(iii) The target cost and ceiling price of a fixed-
price incentive prime contract.
(iv) The price of afirm-fixed-price prime contract.
(3) The amount of the equitable adjustment to the
prime contract shall be 5 percent of the estimated cost, tar-
get cost, or firm-fixed-price included in the subcontract
initially awarded to the Indian organization or Indian-
owned economic enterprise.
(4) The Contractor has the burden of proving the
amount claimed and must assert its request for an adjust-
ment prior to completion of contract performance.
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(d) The Contracting Officer, subject to the terms and con-
ditions of the contract and the availability of funds, shall
authorize an incentive payment of 5 percent of the amount
paid to the subcontractor. The Contracting Officer shall
seek funding in accordance with agency procedures. The
Contracting Officer's decision isfinal and not subject to the
Disputes clause of this contract.

(End of clause)

52.226-2 Historically Black College or University and
Minority I nstitution Repr esentation.
As prescribed in 26.304, insert the following provision:

HistorICALLY BLACK COLLEGE OR UNIVERSITYAND
MINORITY INSTITUTION REPRESENTATION (MAY 1997)

(a) Definitions. As used in this provision—

“Historically Black College or University” means an
institution determined by the Secretary of Education to
meet the requirements of 34 CFR 608.2. For the
Department of Defense, the National Aeronautics and
Space Administration, and the Coast Guard, the term also
includes any nonprofit research institution that was an
integral part of such a college or university before
November 14, 1986.

“Minority Institution” means an institution of higher
education meeting the requirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for the purpose of this provision, includes a
Hispanic-serving institution of higher education as
defined in Section 316(b)(1) of the Act (20 U.S.C.
1059c(b)(1)).

(b) Representation. The offeror represents that it—

O is O isnot aHistorically Black College or University;

O is O isnot aMinority Institution.

(End of provision)
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(b) This Notice shall be marked on any reproduction of
these data, in whole or in part.

(End of notice)

Alternate Il (Jun 1987). As prescribed in 27.409(d),
insert the following subparagraph (g)(3)(i) in the clause:

(9)(3)(i) Notwithstanding subparagraph (g)(1) of this
clause, the contract may identify and specify the delivery of
restricted computer software, or the Contracting Officer
may require by written request the delivery of restricted
computer software that has been withheld or would other-
wise bewithholdable. If delivery of such computer software
is so required, the Contractor may affix the following
“Restricted Rights Notice” to the computer software and the
Government will thereafter treat the computer software,
subject to paragraphs (€) and (f) of this clause, in accor-
dance with the Notice:

REesTRICTED RIGHTS NoTice (JuN 1987)

(a) This computer software is submitted with restricted
rights under Government Contract No. (and sub-
contract , if appropriate). It may not be used,
reproduced, or disclosed by the Government except as pro-
vided in paragraph (b) of this Notice or as otherwise
expressly stated in the contract.

(b) This computer software may be—

(1) Used or copied for use in or with the computer or
computers for which it was acquired, including use at any
Government installation to which such computer or com-
puters may be transferred;

(2) Used or copied for use in a backup computer if
any computer for which it was acquired is inoperative;

(3) Reproduced for safekeeping (archives) or backup
purposes;

(4) Modified, adapted, or combined with other com-
puter software, provided that the modified, combined, or
adapted portions of the derivative software incorporating
restricted computer software are made subject to the same
restricted rights;

(5) Disclosed to and reproduced for use by support
service Contractors in accordance with subparagraphs
(b)(2) through (4) of this clause, provided the Government
makes such disclosure or reproduction subject to these
restricted rights; and

(6) Used or copied for use in or transferred to a
replacement computer.

(c) Notwithstanding the foregoing, if this computer
software is published copyrighted computer software, it is
licensed to the Government, without disclosure prohibi-

tions, with the minimum rights set forth in paragraph (b) of
this clause.

(d) Any other rights or limitations regarding the use,
duplication, or disclosure of this computer software are to
be expresdsly stated in, or incorporated in, the contract.

(e) This Notice shall be marked on any reproduction of
this computer software, in whole or in part.

(End of notice)

(if) Whereit isimpractical to include the Restricted
Rights Notice on restricted computer software, the follow-
ing short-form Notice may be used in lieu thereof:

REsTRICTED RIGHTS NOTICE SHORT FORM (JUN 1987)

Use, reproduction, or disclosure is subject to restric-
tions set forth in Contract No. (and subcontract, if
appropriate) with (name of Contractor and sub-
contractor).

(End of notice)

(iii) If restricted computer software is delivered
with the copyright notice of 17 U.S.C. 401, it will be pre-
sumed to be published copyrighted computer software
licensed to the Government without disclosure prohibitions,
with the minimum rights set forth in paragraph (b) of this
clause, unless the Contractor includes the following state-
ment with such copyright notice: “Unpublished—rights
reserved under the Copyright Laws of the United States.”

Alternate 1V (Jun 1987). As prescribed in 27.409(e), sub-

stitute the following subparagraph (c)(1) in the clause:

(c) Copyright—(1) Data first produced in the perfor -
mance of the contract. Except as otherwise specifically
provided in this contract, the Contractor may establish claim
to copyright subsisting in any data first produced in the per-
formance of this contract. When claim to copyright is made,
the Contractor shall affix the applicable copyright notice of
17 U.S.C. 401 or 402 and acknowledgment of Government
sponsorship (including contract number) to the data when
such data are delivered to the Government, as well as when
the data are published or deposited for registration as a pub>
lished work in the U.S. Copyright Office. For data other
than computer software, the Contractor grants to the
Government, and others acting on its behalf, a paid-up,
nonexclusive, irrevocable, worldwide license for al such
data to reproduce, prepare derivative works, distribute
copies to the public, and perform publicly and display pub-
licly, by or on behalf of the Government. For computer
software, the Contractor grants to the Government and oth-
ers acting on its behalf, a paid up, nonexclusive, irrevocable
worldwide license for all such computer software to repro-
duce, prepare derivative works, and perform publicly and
display publicly, by or on behalf of the Government.
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Alternate V (Jun 1987). As prescribed in 27.409(f), add
the following paragraph (j) to the clause:

(i) The Contractor agrees, except as may be otherwise
specified in this contract for specific dataitems listed as not
subject to this paragraph, that the Contracting Officer or an
authorized representative may, up to three years after accep-
tance of all itemsto be delivered under this contract, inspect
at the Contractor’s facility any data withheld pursuant to
paragraph (g)(1) of this clause, for purposes of verifying the
Contractor’s assertion pertaining to the limited rights or
restricted rights status of the data or for evaluating work
performance. Where the Contractor whose data are to be
inspected demonstrates to the Contracting Officer that there
would be a possible conflict of interest if the inspection
were made by a particular representative, the Contracting
Officer shall designate an alternate inspector.

52.227-15 Representation of Limited Rights Data and
Restricted Computer Software.
As prescribed in 27.409(g), insert the following provi-
sion:

REPRESENTATION OF LIMITED RIGHTS DATA AND RESTRICTED
CoMPUTER SOFTWARE (MAY 1999)

(a) This solicitation sets forth the work to be performed if
acontract award results, and the Government’ s known deliv-
ery requirements for data (as defined in FAR 27.401). Any
resulting contract may also provide the Government the
option to order additional data under the Additional Data
Requirements clause at 52.227-16 of the FAR, if included in
the contract. Any data delivered under the resulting contract
will be subject to the Rights in Data—Genera clause at
52.227-14 that isto be included in this contract. Under the lat-
ter clause, a Contractor may withhold from delivery data that
qualify aslimited rights data or restricted computer software,
and deliver form, fit, and function data.in lieu thereof. The lat-
ter clause aso may be used with its Alternates | and/or 111 to
obtain delivery of limited rights data or restricted computer
software, marked with limited rights or restricted rights
notices, as appropriate. In addition, use of Alternate V with
thislatter clause provides the Government the right to inspect
such data at the Contractor’ sfacility.

(b) Asan aid in determining the Government's need to
include Alternate Il or Alternate 111 in the clause at 52.227-14,
Rightsin Data—General, the offeror shall complete paragraph
(c) of this provision to either state that none of the data qual-
ify as limited rights data or restricted computer software, or
identify, to the extent feasible, which of the data qualifies as
limited rights data or restricted computer software. Any iden-
tification of limited rights data or restricted computer software
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in the offeror's response is not determinative of the status of
such data should a contract be awarded to the offeror.

(c) The offeror has reviewed the requirements for the deliv-
ery of data or software and states [ offeror check appropriate
block]—

O None of the data proposed for fulfilling such require-
ments qualifies as limited rights data or restricted computer
software.

O Data proposed for fulfilling such requirements qualify as
limited rights data or restricted computer software and are
identified asfollows:

NoTE: “Limited rights data’ and “ Restricted computer software’
are defined in the contract clause entitled “Rights in Data—
General.”

(End of provision)

52.227-16 Additional Data Requirements.
As prescribed in 27.409(h), insert the following clause:

ADDITIONAL DATA REQUIREMENTS (JUN 1987)

(a) In addition to the data (as defined in the clause at
52.227-14, Rights in Data—General clause or other equiva
lent included in this contract) specified elsewhere in this
contract to be delivered, the Contracting Officer may, at any
time during contract performance or within a period of 3
years after acceptance of al itemsto be delivered under this
contract, order any data first produced or specifically used
in the performance of this contract.

(b) The Rights in Data—General clause or other equiva
lent included in this contract is applicable to al dataordered
under this Additional Data Regquirements clause. Nothing
contained in this clause shall require the Contractor to
deliver any data the withholding of which is authorized by
the Rights in Data—General or other equivalent clause of
this contract, or data which are specifically identified in this
contract as not subject to this clause.

(c) When data are to be delivered under this clause, the
Contractor will be compensated for converting the datainto
the prescribed form, for reproduction, and for delivery.

(d) The Contracting Officer may release the Contractor
from the requirements of this clause for specifically identi-
fied dataitems at any time during the 3-year period set forth
in paragraph (a) of this clause.

(End of clause)
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employees are nationals may require, and (2) continue to
maintain it until performance is completed. The Contractor
shall insert, in al subcontracts under this contract to which
the Defense Base Act would apply but for the waiver, a
clause similar to this paragraph (@) (including this sentence)
imposing upon those subcontractors this requirement to pro-
vide such workers compensation insurance coverage.

(b) This paragraph applies if the Contractor or any sub-
contractor under this contract employs any person who, but
for a waiver granted by the Secretary of Labor, would be
subject to the War Hazards Compensation Act (42 U.S.C.
1701, et seg.). On behalf of employees for whom the applic-
ability of the Defense Base Act (and hence that of the War
Hazards Compensation Act) has been waived, the
Contractor shall, subject to reimbursement as provided else-
where in this contract, afford the same protection as that
provided in the War Hazards Compensation Act, except that
the level of benefits shall conform to any law or interna-
tional agreement controlling the benefits to which the
employees may be entitled. In all other respects, the stan-
dards of the War Hazards Compensation Act shall apply;
e.g., the definition of war-hazard risks (injury, death, cap-
ture, or detention as the result of awar hazard as defined in
the Act), proof of loss, and exclusion of benefits otherwise
covered by workers compensation insurance or the equiva-
lent. Unless the Contractor elects to assume directly the
liability to subcontractor employees created by this clause,
the Contractor shall insert, in all subcontracts under this
contract to which the War Hazards Compensation Act
would apply but for the waiver, a clause similar to this para-
graph (b) (including this sentence) imposing upon those
subcontractors this requirement to provide war-hazard ben-
efits.

(End of clause)

52.228-5 Insurance—Work on a Government
Installation.

As prescribed in 28.310, insert the following clause:

INSURANCE—WORK ON A GOVERNMENT |INSTALLATION
(JaN 1997)

(a) The Contractor shall, at its own expense, provide and
maintain during the entire performance of this contract, at
least the kinds and minimum amounts of insurance required
in the Schedule or elsewhere in the contract.

(b) Before commencing work under this contract, the
Contractor shall notify the Contracting Officer in writing
that the required insurance has been obtained. The policies
evidencing required insurance shall contain an endorsement
to the effect that any cancellation or any material change

adversely affecting the Government's interest shall not be
effective—

(2) For such period as the laws of the State in which
this contract is to be performed prescribe; or

(2) Until 30 days after the insurer or the Contractor
gives written notice to the Contracting Officer, whichever
period islonger.

(c) The Contractor shall insert the substance of this clause,
including this paragraph (c), in subcontracts under this con-
tract that require work on a Government installation and shall
require subcontractors to provide and maintain the insurance
required in the Schedule or elsewhere in the contract. The
Contractor shall maintain a copy of all subcontractors proofs
of required insurance, and shall make copies available to the
Contracting Officer upon request.

(End of clause)

52.228-6 [Reserved)]

52.228-7 Insurance—L iability to Third Persons.
As prescribed in 28.311-1, insert the following clause:

INSURANCE—LIABILITY TO THIRD PERSONS (MAR 1996)

(a)(1) Except as provided in subparagraph (a)(2) of this
clause, the Contractor shall provide and maintain workers
compensation, employer’s liability, comprehensive general
liability (bodily injury), comprehensive automobile liability
(bodily injury and property damage) insurance, and such
other insurance as the Contracting Officer may require
under this contract.

(2) The Contractor may, with the approval of the
Contracting Officer, maintain a sdlf-insurance program,
provided that, with respect to workers' compensation, the
Contractor is qualified pursuant to statutory authority.

(3) All insurance required by this paragraph shall be
in a form and amount and for those periods as the
Contracting Officer may require or approve and with insur-
ers approved by the Contracting Officer.

(b) The Contractor agrees to submit for the Contracting
Officer’s approval, to the extent and in the manner required
by the Contracting Officer, any other insurance that is main-
tained by the Contractor in connection with the performance
of this contract and for which the Contractor seeks reim-
bursement.

(c) The Contractor shall be reimbursed—

(1) For that portion—

(i) Of the reasonable cost of insurance allocable to
this contract; and
(i) Required or approved under this clause; and

(2) For certain ligbilities (and expenses incidental to

such liabilities) to third persons not compensated by insur-
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ance or otherwise without regard to and as an exception to
the limitation of cost or the limitation of funds clause of this
contract. These liabilities must arise out of the performance
of this contract, whether or not caused by the negligence of
the Contractor or of the Contractor’s agents, servants, or
employees, and must be represented by final judgments or
settlements approved in writing by the Government. These
liahilities are for—

(i) Loss of or damage to property (other than prop-
erty owned, occupied, or used by the Contractor, rented to
the Contractor, or in the care, custody, or control of the
Contractor); or

(i) Death or bodily injury.

(d) The Government's liability under paragraph (c) of
this clause is subject to the availability of appropriated
funds at the time a contingency occurs. Nothing in this con-
tract shall be construed as implying that the Congress will,
at alater date, appropriate funds sufficient to meet deficien-
cies.

(e) The Contractor shall not be reimbursed for liabilities
(and expenses incidental to such liabilities)—

(2) For which the Contractor is otherwise responsible
under the express terms of any clause specified in the
Schedule or elsewhere in the contract;

(2) For which the Contractor has failed to insure or to
maintain insurance as required by the Contracting Officer;
or

(3) That result from willful misconduct or lack of
good faith on the part of any of the Contractor’s directors,
officers, managers, superintendents, or other representatives
who have supervision or direction of—

(i) All or substantially all of the Contractor’s busi -
ness,

(ii) All or substantially al of the Contractor’s oper-
ations at any one plant or separate location in which this
contract is being performed; or

(iii) A separate and complete major industrial oper-
ation in connection with the performance of this contract.

(f) The provisions of paragraph (e) of this clause shall
not restrict the right of the Contractor to be reimbursed for
the cost of insurance maintained by the Contractor in con-
nection with the performance of this contract, other than
insurance required in accordance with this clause; provided,
that such cost is alowable under the Allowable Cost and
Payment clause of this contract.

(9) If any suit or action is filed or any claim is made
against the Contractor, the cost and expense of which may
be reimbursable to the Contractor under this contract, and
the risk of which isthen uninsured or isinsured for less than
the amount claimed, the Contractor shall—

(1) Immediately notify the Contracting Officer and
promptly furnish copies of al pertinent papers received,
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(2) Authorize Government representatives to collabo-
rate with counsel for the insurance carrier in settling or
defending the claim when the amount of the liability
claimed exceeds the amount of coverage; and

(3) Authorize Government representatives to settle or
defend the claim and to represent the Contractor in or to
take charge of any litigation, if required by the Government,
when the liability is not insured or covered by bond. The
Contractor may, at its own expense, be associated with the
Government representatives in any such claim or litigation.

(End of clause)

52.228-8 Liability and Insurance—Leased Motor
Vehicles.
As prescribed in 28.312, insert the following clause: |

LIABILITY AND INSURANCE—LEASED MOTOR VEHICLES
(May 1999)

(a) The Government shall be responsible for loss of or
damage to—
(1) Leased vehicles, except for—
(i) Normal wear and tear; and
(ii) Loss or damage caused by the negligence of the
Contractor, its agents, or employees; and
(2) Property of third persons, or the injury or death
of third persons, if the Government is liable for such loss,
damage, injury, or death under the Federal Tort ClaimsAct
(28 U.S.C. 2671-2680).

(b) The Contractor shall be liable for, and shall indem-
nify and hold harmless the Government againgt, all actions
or claims for loss of or damage to property or the injury or
death of persons, resulting from the fault, negligence, or
wrongful act or omission of the Contractor, its agents, or
employees.

(c) The Contractor shall provide and maintain insurance
covering its liabilities under paragraph (b) of this clause, in
amounts of at least $200,000 per person and $500,000 per
occurrence for death or bodily injury and $20,000 per
occurrence for property damage or loss.

(d) Before commencing work under this contract, the
Contractor shall notify the Contracting Officer in writing
that the required insurance has been obtained. The policies
evidencing required insurance shall contain an endorsement
to the effect that any cancellation or any material change
adversely affecting theinterests of the Government shall not
be effective (1) for such period as the laws of the State in
which this contract is to be performed prescribe or (2) until
30 days after written notice to the Contracting Officer,
whichever period is longer. The policies shall exclude any
claim by theinsurer for subrogation against the Government
by reason of any payment under the policies.
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(e) The contract price shall not include any costs for
insurance or contingency to cover losses, damage, injury, or
death for which the Government is responsible under para-
graph (a) of this clause.

(End of clause)

52.228-9 Cargo Insurance.
As prescribed in 28.313(a), insert the following clause:

CARGO INSURANCE (MAY 1999)

(&) The Contractor, at the Contractor’s expense, shall
provide and maintain, during the continuance of this con-
tract, cargo insurance of $ per vehicle to cover the
value of property on each vehicle and of $ to cover
the total value of the property in the shipment.

(b) All insurance shall be written on companies accept-
ableto [insert name of contracting agency],
and policies shal include such terms and conditions as
required by [insert name of contracting
agency]. The Contractor shall provide evidence of accept-
able cargo insurance to [insert name of
contracting agency] before commencing operations under
this contract.

(c) Each cargo insurance policy shall include the follow-
ing statement:

“It is a condition of this policy that the Company shall fur-
nish—

(1) Written notice to [insert name and
address of contracting agency], 30 days in advance of the
effective date of any reduction in, or cancellation of, this
policy; and

(2) Evidence of any renewal policy to the address spec-
ified in paragraph (1) of this statement, not lessthan 15 days
prior to the expiration of any current policy on file with

[insert name of contracting agency].”

(End of clause)

52.228-10 Vehicular and General Public Liability

Insurance.

As prescribed in 28.313(h), insert a clause substantially
the same as the following in solicitations and contracts for
transportation or for transportation-related services when
the contracting officer determines that vehicular liability or
genera public liability insurance required by law is not suf-
ficient:

VEHICULAR AND GENERAL PuBLIC LIABILITY INSURANCE
(APR 1984)

(8 The Contractor, at the Contractor’s expense, agrees
to maintain, during the continuance of this contract, vehicu-

lar liability and general public liability insurance with lim-
its of liability for—

(1) Bodily injury of not less than $ for each
person and $ for each occurrence; and

(2) Property damage of not less than $ for
each accident and $ in the aggregate.

(b) The Contractor also agrees to maintain workers
compensation and other legally required insurance with
respect to the Contractor's own employees and agents.

(End of clause)

52.228-11 Pledges of Assets.
As prescribed in 28.203-6, insert the following clause:

PLEDGES OF AsseTs (Fes 1992)

(a) Offerors shall obtain from each person acting as an
individual surety on abid guarantee, a performance bond, or
a payment bond—

(1) Pledge of assets; and

(2 Standard Form 28, Affidavit of Individual Surety.

(b) Pledges of assets from each person acting as an indi-
vidual surety shall be in the form of—

(1) Evidence of an escrow account containing cash,
certificates of deposit, commercial or Government securi-
ties, or other assets described in FAR 28.203-2 (except see
28.203-2(b)(2) with respect to Government securities held
in book entry form) and/or;

(2) Arecorded lien onread estate. The offeror will be
required to provide—

(i) Evidence of title in the form of a certificate of
title prepared by a title insurance company approved by the
United States Department of Justice. This title evidence
must show fee simple title vested in the surety along with
any concurrent owners; whether any real estate taxes are
due and payable; and any recorded encumbrances against
the property, including the lien filed in favor of the
Government as required by FAR 28.203-3(d);

(if) Evidence of the amount due under any encum-
brance shown in the evidence of title;

(iii) A copy of the current real estate tax assess-
ment of the property or a current appraisal dated no earlier
than 6 months prior to the date of the bond, prepared by a
professional appraiser who certifies that the appraisal has
been conducted in accordance with the generally accepted
appraisal standards as reflected in the Uniform Standards of
Professional Appraisal Practice, as promulgated by the
Appraisal Foundation.

(End of clause)
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52.228-12  Prospective Subcontractor Requests for (@) “Irrevocable letter of credit” (ILC), as used in this
Bonds. clause, means a written commitment by a federally insured

As prescribed in 28.106-4(b), use the following clause:

PROSPECTIVE SUBCONTRACTOR REQUESTS FOR BONDS
(OcT 1995)

In accordance with Section 806(a)(3) of Pub. L. 102-190,
as amended by Sections 2091 and 8105 of Pub. L. 103-355,
upon the request of a prospective subcontractor or supplier
offering to furnish labor or material for the performance of
this contract for which a payment bond has been furnished
to the Government pursuant to the Miller Act, the
Contractor shall promptly provide a copy of such payment
bond to the requester.

(End of clause)

52.228-13 Alternative Payment Protections.
As prescribed in 28.102-3(b), insert the following clause:

ALTERNATIVE PAYMENT ProOTECTIONS (OcT 1997)

(@) The Contractor shall submit one of the following
payment protections:

(b) The amount of the payment protection shall be 50
percent of the contract price.

(c) The submission of the payment protection is
required within days of contract award.

(d) The payment protection shall provide protection for
the full contract performance period plus a one-year period.

(e) Except for escrow agreements and payment bonds,
which provide their own protection procedures, the
Contracting Officer is authorized to access funds under the
payment protection when it has been alleged in writing by a
supplier of labor or material that a nonpayment has occurred,
and to withhold such funds pending resolution by administra-
tiveor judicia proceedings or mutual agreement of the parties.

(f) When a tripartite escrow agreement is used, the
Contractor shall utilize only suppliers of labor and material
that signed the escrow agreement.

(End of clause)

52.228-14 Irrevocable Letter of Credit.
As prescribed in 28.204-4, insert the following clause:

IRREVOCABLE LETTER OF CREDIT (OcT 1997)
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financial institution to pay all or part of a stated amount of
money, until the expiration date of the letter, upon presenta-
tion by the Government (the beneficiary) of a written
demand therefor. Neither the financia institution nor the
offeror/Contractor can revoke or condition the letter of
credit.

(b) If the offeror intends to use an ILC in lieu of a bid
bond, or to secure other types of bonds such as performance
and payment bonds, the letter of credit and letter of confir-
mation formats in paragraphs (€) and (f) of this clause shall
be used.

(c) Theletter of credit shal beirrevocable, shall require
presentation of no document other than awritten demand and
the ILC (including confirming letter, if any), shall be
issued/confirmed by an acceptable federally insured financial
institution as provided in paragraph (d) of this clause, and—

(1) If used as abid guarantee, the ILC shall expire no
earlier than 60 days after the close of the bid acceptance
period;

(2) If used as an aternative to corporate or individual
sureties as security for a performance or payment bond, the
offeror/Contractor may submit an ILC with an initial expira-
tion date estimated to cover the entire period for which
financial security is required or may submit an ILC with an
initial expiration date that is a minimum period of one year
from the date of issuance. The ILC shall provide that, unless
the issuer provides the beneficiary written notice of non-
renewal at least 60 daysin advance of the current expiration
date, the ILC is automatically extended without amendment
for one year from the expiration date, or any future expira-
tion date, until the period of required coverage is completed
and the Contracting Officer provides the financial institution
with awritten statement waiving the right to payment. The
period of required coverage shall be:

(i) For contracts subject to the Miller Act, the later
of—
(A) One year following the expected date of
final payment;
(B) For performance bonds only, until comple-
tion of any warranty period; or
(C) For payment bonds only, until resolution of
al claims filed against the payment bond during the one-
year period following final payment.
(if) For contracts not subject to the Miller Act, the
later of —
(A) 90 days following final payment; or
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Contracting Officer may approve in writing) from the date
of completion.

(f) Assignment. The Contractor, and each assignee under
an assignment entered into under this contract and in effect
at the time of final payment under this contract, shall exe-
cute and deliver, at the time of and as a condition precedent
to final payment under this contract, a release discharging
the Government, its officers, agents, and employees of and
from all liabilities, obligations, and claims arising out of or
under this contract, subject only to the following excep-
tions:

(1) Specified claimsin stated amounts, or in estimated
amounts if the amounts are not susceptible of exact state-
ment by the Contractor.

(2) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to
third parties arising out of performing this contract, that are
not known to the Contractor on the date of the execution of
the release, and of which the Contractor gives noticein writ-
ing to the Contracting Officer not more than 6 years after
the date of the release or the date of any notice to the
Contractor that the Government is prepared to make fina
payment, whichever is earlier.

(3) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification
of the Government against patent liability), including rea
sonable incidental expenses, incurred by the Contractor
under the terms of this contract relating to patents.

(9) Refunds. The Contractor agrees that any refunds,
rebates, or credits (including any related interest) accruing
to or received by the Contractor or any assignee, that arise
under the materials portion of this contract and for which
the Contractor has received reimbursement, shall be paid by
the Contractor to the Government. The Contractor and each
assignee, under an assignment entered into under this con-
tract and in effect at the time of final payment under this
contract, shall execute and deliver, at the time of and as a
condition precedent to final payment under this contract, an
assignment to the Government of such refunds, rebates, or
credits (including any interest) in form and substance satis-
factory to the Contracting Officer.

(End of clause)

Alternate | (Apr 1984). If the nature of the work to be
performed requires the contractor to furnish material that is
regularly sold to the genera public in the normal course of
business by the contractor, and the price is under the limita-
tions prescribed in 16.601(b)(3), add the following
subparagraph (4) to paragraph (b) of the basic clause:

(b)(4) If the nature of the work to be performed

requires the Contractor to furnish material which is regu-
larly sold to the general public in the normal course of

business by the Contractor, the price to be paid for such
material, notwithstanding (b)(1) above, shall be on the basis
of an established catalog or list price, in effect when the
material is furnished, less all applicable discounts to the
Government; provided, that in no event shall such price be
in excess of the Contractor’s sales price to its most favored
customer for the same item in like quantity, or the current
market price, whichever islower.

Alternate Il (Jan 1986). If a labor-hour contract is con-
templated, and if no specific reimbursement for materials
furnished is intended, the Contracting Officer may add the
following paragraph (h) to the basic clause:

(h) Theterms of this clause that govern reimbursement
for materials furnished are considered to have been deleted.

52.232-8 Discountsfor Prompt Payment.
As prescribed in 32.111(c)(1), insert the following
clause:

DiscounTs FOR PROMPT PAYMENT (MAY 1997)

() Discounts for prompt payment will not be considered
in the evaluation of offers. However, any offered discount
will form a part of the award, and will be taken if payment
is made within the discount period indicated in the offer by
the offeror. As an alternative to offering a prompt payment
discount in conjunction with the offer, offerors awarded
contracts may include prompt payment discounts on indi-
vidua invoices.

(b) In connection with any discount offered for prompt
payment, time shall be computed from the date of the
invoice. If the Contractor has not placed a date on the
invoice, the due date shall be calculated from the date the
designated billing office receives a proper invoice, provided
the agency annotates such invoice with the date of receipt at
the time of receipt. For the purpose of computing the dis-
count earned, payment shall be considered to have been
made on the date that appears on the payment check or, for
an electronic funds transfer, the specified payment date.
When the discount date falls on a Saturday, Sunday, or legal
holiday when Federal Government offices are closed and
Government business is not expected to be conducted, pay-
ment may be made on the following business day.

(End of clause)

52.232-9 Limitation on Withholding of Payments.

As prescribed in 32.111(c)(2), insert a clause substan-
tially as follows, appropriately modified with respect to
payment due dates in accordance with agency regulations,
in solicitations and contracts when a supply contract, ser-
vice contract, time-and-materials contract, labor-hour
contract, or research and development contract is contem-
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plated that includes two or more terms authorizing the tem-
porary withholding of amounts otherwise payable to the
contractor for supplies delivered or services performed:

LiMITATION ON WITHHOLDING OF PAYMENTS (APR 1984)

If more than one clause or Schedule term of this contract
authorizes the temporary withholding of amounts otherwise
payable to the Contractor for supplies delivered or services
performed, the total of the amountswithheld at any onetime
shall not exceed the greatest amount that may be withheld
under any one clause or Schedule term at that time; pro -
vided, that this limitation shall not apply to—

(a) Withholdings pursuant to any clause relating to wages
or hours of employees;

(b) Withholdings not specifically provided for by this
contract;

(c) The recovery of overpayments; and

(d) Any other withholding for which the Contracting
Officer determines that this limitation is inappropriate.

(End of clause)

52.232-10 Payments under Fixed-Price Architect-
Engineer Contracts.
As prescribed in 32.111(d)(1), insert the following
clause:

PAYMENTS UNDER FIXED-PRICE ARCHITECT-ENGINEER
CoNTRACTS (AuG 1987)

(a) Estimates shall be made monthly of the amount and
value of the work and services performed by the Contractor
under this contract which meet the standards of quality
established under this contract. The estimates shall be pre-
pared by the Contractor and accompanied by any supporting
data required by the Contracting Officer.

(b) Upon approva of the estimate by the Contracting
Officer, payment upon properly executed vouchers shall be
made to the Contractor, as soon as practicable, of 90 percent
of the approved amount, less all previous payments; pro -
vided, that payment may be madein full during any months
in which the Contracting Officer determines that perfor-
mance has been satisfactory. Also, whenever the
Contracting Officer determines that the work is substan-
tialy complete and that the amount retained is in excess of
the amount adequate for the protection of the Government,
the Contracting Officer may release the excess amount to
the Contractor.

(c) Upon satisfactory completion by the Contractor and
acceptance by the Contracting Officer of the work done by
the Contractor under the “ Statement of Architect-Engineer
Services’, the Contractor will be paid the unpaid balance
of any money due for work under the statement, including
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retained percentages relating to this portion of the work.
Upon satisfactory completion and final acceptance of the
construction work, the Contractor shall be paid any unpaid
balance of money due under this contract.

(d) Before final payment under the contract, or before
settlement upon termination of the contract, and as a condi-
tion precedent thereto, the Contractor shall execute and
deliver to the Contracting Officer a release of al claims
against the Government arising under or by virtue of this
contract, other than any claimsthat are specifically excepted
by the Contractor from the operation of the release in
amounts stated in the release.

(e) Notwithstanding any other provision in this contract,
and specifically paragraph (b) of this clause, progress pay-
ments shall not exceed 80 percent on work accomplished on
undefinitized contract actions. A “contract action” is any
action resulting in a contract, as defined in FAR Subpart 2.1,
including contract modifications for additional supplies or
services, but not including contract modifications that are
within the scope and under the terms of the contract, such as
contract modifications issued pursuant to the Changes
clause, or funding and other administrative changes.

(End of clause)

52.232-11 Extras.

As prescribed in 32.111(d)(2), insert the following
clause, appropriately modified with respect to payment due
dates in accordance with agency regulations, in solicitations
and contracts when a fixed-price supply contract, fixed-
price service contract, or transportation contract is
contemplated:

ExTrAS (APR 1984)

Except as otherwise provided in this contract, no pay-
ment for extras shall be made unless such extras and the
price therefor have been authorized in writing by the
Contracting Officer.

(End of clause)

52.232-12 Advance Payments.
As prescribed in 32.412(a), insert the following clause:

ADVANCE PAYMENTS (MAY 1999)

(a) Requirements for payment. Advance payments will
be made under this contract (1) upon submission of properly
certified invoices or vouchers by the Contractor, and
approval by the administering office, [insert the
name of the office designated under agency procedures], or
(2) under a letter of credit. The amount of the invoice or
voucher submitted plus all advance payments previously
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approved shall not exceed $ . If aletter of credit is
used, the Contractor shall withdraw cash only when needed
for disbursements acceptable under this contract and report
cash disbursements and balances as required by the admin-
istering office. The Contractor shall apply terms similar to
this clause to any advance payments to subcontractors.

(b) Special bank account. Until (1) the Contractor has
liquidated all advance payments made under the contract
and related interest charges and (2) the administering office
has approved in writing the release of any funds due and
payable to the Contractor, all advance payments and other
payments under this contract shall be made by check
payable to the Contractor marked for deposit only in the
Contractor’s special bank account with the [insert
the name of the bank]. None of the funds in the special bank
account shall be mingled with other funds of the Contractor.
Withdrawals from the special bank account may be made
only by check of the Contractor countersigned by the
Contracting Officer or a Government countersigning agent
designated in writing by the Contracting Officer.

(c) Use of funds. The Contractor may withdraw funds
from the specia bank account only to pay for properly allo-
cable, allowable, and reasonable costs for direct materials,
direct labor, and indirect costs. Other withdrawals require
approval in writing by the administering office.
Determinations of whether costs are properly alocable,
alowable, and reasonable shall be in accordance with gen-
erally accepted accounting principles, subject to any
applicable subparts of Part 31 of the Federal Acquisition
Regulation.

(d) Repayment to the Government. At any time, the
Contractor may repay al or any part of the funds advanced
by the Government. Whenever requested in writing to do so
by the administering office, the Contractor shall repay to the
Government any part of unliquidated advance payments
considered by the administering office to exceed the
Contractor’s current requirements or the amount specified
in paragraph (&) above. If the Contractor fails to repay the
amount requested by the administering office, all or any part
of the unliquidated advance payments may be withdrawn
from the specia bank account by check signed by only the
countersigning agent and applied to reduction of the unlig-
uidated advance payments under this contract.

(e) Maximum payment. When the sum of al unliqui-
dated advance payments, unpaid interest charges, and other
payments exceed percent of the contract price, the
Government shall withhold further payments to the
Contractor. On completion or termination of the contract,
the Government shall deduct from the amount due to the
Contractor al unliquidated advance payments and al inter-
est charges payable. If previous payments to the Contractor
exceed the amount due, the excess amount shall be paid to
the Government on demand. For purposes of this paragraph,

the contract price shall be considered to be the stated con-
tract price of $ , less any subsequent price reductions
under the contract, plus (1) any price increases resulting
from any terms of this contract for price redetermination or
escalation, and (2) any other price increases that do not, in
the aggregate, exceed $ [insert an amount not higher
than 10 percent of the stated contract amount inserted in
this paragraph]. Any payments withheld under this para-
graph shall be applied to reduce the unliquidated advance
payments. If full liquidation has been made, payments
under the contract shall resume.

(f) Interest. (1) The Contractor shall pay interest to the
Government on the daily unliquidated advance payments at
the daly rate specified in subparagraph (f)(3) below.
Interest shall be computed at the end of each calendar month
for the actual number of days involved. For the purpose of
computing the interest charge—

(i) Advance payments shall be considered as
increasing the unliquidated balance as of the date of the
advance payment check;

(i) Repayments by Contractor check shall be con-
sidered as decreasing the unliquidated balance as of the date
on which the check is received by the Government author-
ity designated by the Contracting Officer; and

(iii) Liquidations by deductions from Government
payments to the Contractor shall be considered as decreas-
ing the unliquidated balance as of the date of the check for
the reduced payment.

(2) Interest charges resulting from the monthly com-
putation shall be deducted from payments, other than
advance payments, due the Contractor. If the accrued inter-
est exceeds the payment due, any excess interest shal be
carried forward and deducted from subsequent payments.
Interest carried forward shall not be compounded. Interest
on advance payments shall cease to accrue upon satisfactory
completion or termination of the contract for the conve-
nience of the Government. The Contractor shall charge
interest on advance payments to subcontractors in the man-
ner described above and credit the interest to the
Government. Interest need not be charged on advance pay-
ments to nonprofit educational or research subcontractors
for experimental, developmental, or research work.

(3) If interest is required under the contract, the
Contracting Officer shall determine a daily interest rate
based on the higher of (i) the published prime rate of the
banking ingtitution (depository) in which the special bank
account is established or (ii) the rate established by the
Secretary of the Treasury under Pub. L. 92-41 (50 U.S.C.
App. 1215(b)(2)). The Contracting Officer shall revise the
daily interest rate during the contract period in keeping with
any changes in the cited interest rates.

(4) If the full amount of interest charged under this
paragraph has not been paid by deduction or otherwise upon
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completion or termination of this contract, the Contractor
shall pay the remaining interest to the Government on
demand.

(g) Bank agreement. Before an advance payment is
made under this contract, the Contractor shall transmit to
the administering office, in the form prescribed by the
administering office, an agreement in triplicate from the
bank in which the specia bank account is established,
clearly setting forth the special character of the account and
the responsibilities of the bank under the account. If possi-
ble, the Contractor shall select abank that is a member bank
of the Federa Reserve System or is an “insured” bank
within the meaning the Federal Deposit Insurance
Corporation Act (12 U.S.C. 1811).

(h) Lien on special bank account. The Government shall
have a lien upon any balance in the special bank account
paramount to al other liens. The Government lien shall
secure the repayment of any advance payments made under
this contract and any related interest charges.

(i) Lien on property under contract. (1) All advance pay-
ments under this contract, together with interest charges,
shall be secured, when made, by a lien in favor of the
Government, paramount to al other liens, on the supplies or
other things covered by this contract and on material and
other property acquired for or allocated to the performance
of this contract, except to the extent that the Government by
virtue of any other terms of this contract, or otherwise, shall
have valid title to the supplies, materials, or other property
as against other creditors of the Contractor.

(2) The Contractor shall identify, by marking or seg-
regation, al property that is subject to alien in favor of the
Government by virtue of any terms of this contract in such
away asto indicate that it is subject to alien and that it has
been acquired for or alocated to performing this contract.
If, for any reason, the supplies, materials, or other property
are not identified by marking or segregation, the
Government shall be considered to have alien to the extent
of the Government’s interest under this contract on any
mass of property with which the supplies, materias, or
other property are commingled. The Contractor shall main-
tain adequate accounting control over the property on its
books and records.

(3) If, at any time during the progress of the work on the
contract, it becomes necessary to deliver to athird person any
items or materials on which the Government has alien, the
Contractor shall notify the third person of the lien and shall
obtain from the third person areceipt in duplicate acknowl-
edging the existence of the lien. The Contractor shall provide
acopy of each receipt to the Contracting Officer.

(4) If, under the termination clause, the Contracting
Officer authorizes the Contractor to sell or retain termina
tion inventory, the approval shall constitute a release of the
Government’s lien to the extent that—
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(i) The termination inventory is sold or retained; and

(ii) The sale proceeds or retention credits are
applied to reduce any outstanding advance payments.

() Insurance. (1) The Contractor shall maintain with
responsible insurance carriers—

(i) Insurance on plant and equipment against fire
and other hazards, to the extent that similar properties are
usually insured by others operating plants and properties of
similar character in the same general locality;

(i) Adeguate insurance against liability on account
of damage to persons or property; and

(iii) Adeguate insurance under all applicable work-
ers compensation laws.

(2) Until work under this contract has been completed
and al advance payments made under the contract have
been liquidated, the Contractor shall—

(i) Maintain this insurance;

(if) Maintain adequate insurance on any materials,
parts, assemblies, subassemblies, supplies, equipment, and
other property acquired for or allocable to this contract and
subject to the Government lien under paragraph (i) of this
clause; and

(iii) Furnish any evidence with respect to itsinsur-
ance that the administering office may require.

(k) Default. (1) If any of the following events occurs, the
Government may, by written notice to the Contractor, with-
hold further withdrawal s from the special bank account and
further payments on this contract:

(i) Termination of this contract for a fault of the
Contractor.

(i) A finding by the administering office that the
Contractor has failed to—

(A) Observe any of the conditions of the
advance payment terms;

(B) Comply with any material term of this con-
tract;

(C) Make progress or maintain a financial con-
dition adequate for performance of this contract;

(D) Limit inventory allocated to this contract to
reasonable regquirements; or

(E) Avoid delinquency in payment of taxes or of
the costs of performing this contract in the ordinary course
of business.

(iii) The appointment of atrustee, receiver, or lig-
uidator for al or asubstantial part of the Contractor’s property,
or the ingtitution of proceedings by or against the Contractor
for bankruptcy, reorganization, arrangement, or liquidation.

(iv) The service of any writ of attachment, levy of
execution, or commencement of garnishment proceedings
concerning the special bank account.

(v) The commission of an act of bankruptcy.

(2) If any of the events described in subparagraph (1)
above continue for 30 days after the written notice to the
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Contractor, the Government may take any of the following
additional actions:

(i) Withdraw by checks payable to the Treasurer of
the United States, signed only by the countersigning agency,
all or any part of the balance in the special bank account and
apply the amounts to reduce outstanding advance payments
and any other clams of the Government against the
Contractor.

(ii) Charge interest, in the manner prescribed in
paragraph (f) above, on outstanding advance payments dur-
ing the period of any event described in subparagraph (k)(1)
above.

(i) Demand immediate repayment by the
Contractor of the unliquidated balance of advance pay-
ments.

(iv) Take possession of and, with or without adver-
tisement, sell at public or private sale al or any part of the
property on which the Government has a lien under this
contract and, after deducting any expenses incident to the
sale, apply the net proceeds of the sale to reduce the unlig-
uidated balance of advance payments or other Government
claims against the Contractor.

(3) The Government may take any of the actions
described in subparagraphs (k)(1) and (2) of this clause it
considers appropriate at its discretion and without limiting
any other rights of the Government.

() Prohibition against assignment. Notwithstanding any
other terms of this contract, the Contractor shall not assign
this contract, any interest therein, or any claim under the
contract to any party.

(m) Information and access to records. The Contractor
shall furnish to the administering office (1) monthly or at
other intervals asrequired, signed or certified balance sheets
and profit and loss statements together with a report on the
operation of the special bank account in the form prescribed
by the administering office; and (2) if requested, other infor-
mation concerning the operation of the Contractor’s
business. The Contractor shall provide the authorized
Government representatives proper facilities for inspection
of the Contractor’s books, records, and accounts.

(n) Other security. The terms of this contract are consid-
ered to provide adequate security to the Government for
advance payments;, however, if the administering office
considers the security inadequate, the Contractor shall fur-
nish additional security satisfactory to the administering
office, to the extent that the security is available.

(0) Representations. The Contractor represents the fol-
lowing:

(1) The balance shest, the profit and loss statement,
and any other supporting financial statements furnished to
the administering office fairly reflect the financia condition
of the Contractor at the date shown or the period covered,

and there has been no subsequent materially adverse change
in the financia condition of the Contractor.

(2) No litigation or proceedings are presently pending
or threatened against the Contractor, except as shown in the
financial statements.

(3) The Contractor has disclosed all contingent liabili-
ties, except for liability resulting from the renegotiation of
defense production contracts, in the financial statements fur-
nished to the administering office.

(4) None of the terms in this clause conflict with the
authority under which the Contractor is doing business or
with the provision of any existing indenture or agreement of
the Contractor.

(5) The Contractor has the power to enter into this
contract and accept advance payments, and has taken all
necessary action to authorize the acceptance under the terms
of this contract.

(6) The assets of the Contractor are not subject to any
lien or encumbrance of any character except for current
taxes not delinquent, and except as shown in the financia
statements furnished by the Contractor. There is no current
assignment of claims under any contract affected by these
advance payment provisions.

(7) All information furnished by the Contractor to the
administering office in connection with each request for
advance payments is true and correct.

(8) These representations shall be continuing and |
shall be considered to have been repeated by the submission
of each invoice for advance payments.

(p) Covenants. To the extent the Government considersit
necessary while any advance payments made under this
contract remain outstanding, the Contractor, without the
prior written consent of the administering office, shall not—

(1) Mortgage, pledge, or otherwise encumber or allow
to be encumbered, any of the assets of the Contractor now
owned or subsequently acquired, or permit any preexisting
mortgages, liens, or other encumbrances to remain on or
attach to any assets of the Contractor which are allocated to
performing this contract and with respect to which the
Government has alien under this contract;

(2) Sell, assign, transfer, or otherwise dispose of
accounts receivable, notes, or claims for money due or to
become due;

(3) Declare or pay any dividends, except dividends
payable in stock of the corporation, or make any other dis-
tribution on account of any shares of its capital stock, or
purchase, redeem, or otherwise acquire for value any of its
stock, except as required by sinking fund or redemption
arrangements reported to the administering office incident
to the establishment of these advance payment provisions;

(4) Sell, convey, or lease al or a substantial part of its
assets,;
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(5) Acquire for value the stock or other securities of
any corporation, municipality, or governmental authority,
except direct obligations of the United States;

(6) Make any advance or loan or incur any liahility as
guarantor, surety, or accommodation endorser for any party;

(7) Permit awrit of attachment or any similar process
to be issued against its property without getting a release or
bonding the property within 30 days after the entry of the
writ of attachment or other process;

(8) Pay any remuneration in any form to its directors,
officers, or key employees higher than rates provided in
existing agreements of which notice has been given to the
administering office; accrue excess remuneration without
first obtaining an agreement subordinating it to all claims of
the Government; or employ any person at arate of compen-
sation over $ ayear;

(9) Change substantially the management, ownership,
or control of the corporation;

(10) Merge or consolidate with any other firm or cor-
poration, change the type of business, or engage in any
transaction outside the ordinary course of the Contractor’s
business as presently conducted;

(11) Deposit any of its funds except in a bank or trust
company insured by the Federal Deposit Insurance
Corporation;

(12) Create or incur indebtedness for advances, other
than advances to be made under the terms of this contract,
or for borrowings;

(13) Make or covenant for capital expenditures
exceeding $ in total;

(14) Permit its net current assets, computed in accor-
dance with generally accepted accounting principles, to
become less than $ ; or

(15) Make any payments on account of the obliga-
tions listed below, except in the manner and to the extent
provided in this contract:

[List the pertinent obligations]

(End of clause)

Alternate| (Apr 1984). If the agency desiresto waivethe
countersignature requirement because of the Contractor’s
financial strength, good performance record, and favorable
experience concerning cost disallowances, add the follow-
ing sentence, if appropriate, to paragraph (b) of the basic
clause:

However, for this contract, countersignature on behalf of the

Government will not be required unless it is determined
necessary by the administering office.

Alternate Il (Apr 1984). If used in a cost-reimbursement
contract, substitute the following paragraphs (c) and (€), and
subparagraphs (f)(1) and (f)(2) for paragraphs (c) and (€)
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and subparagraphs (f)(1) and (2) of the basic clause:

(c¢) Use of funds. The Contractor shall withdraw funds
from the special bank account only to pay for allowable
costs as prescribed by the clause of this contract.
Payment for any other types of expenses shall be approved
in writing by the administering office.

* * *x * %

(e) Maximum payment. When the sum of al unliqui-
dated advance payments, unpaid interest charges, and other
payments equal the total estimated cost of $ (not
including fixed-fee, if any) for the work under this contract,
the Government shall withhold further payments to the
Contractor. Upon completion or termination of the contract,
the Government shall deduct from the amount due to the
Contractor al unliquidated advance payments and interest
charges payable. The Contractor shall pay any deficiency to
the Government upon demand. For purposes of this para-
graph, the estimated cost shall be considered to be the stated
estimated cost, less any subsequent reductions of the esti-
mated cost, plus any increases in the estimated costs that do
not, in the aggregate, exceed $ [Insert an amount not
higher than 10 percent of the stated estimated cost inserted
in this paragraph]. The estimated cost shall include, with-
out limitation, any reimbursable cost (as estimated by the
Contracting Officer) incident to a termination for the con-
venience of the Government. Any payments withheld under
this paragraph shall be applied to reduce the unliquidated
advance payments. If full liquidation has been made, pay-
ments under the contract shall resume.

(f) Interest. (1) The Contractor shall pay interest to the
Government on the daily unliquidated advance payments at
the daily rate specified in subparagraph (f)(3) below.
Interest shall be computed at the end of each calendar
month for the actual number of days involved. For the pur-
pose of computing theinterest charge, the following shall be
observed:

(i) Advance payments shall be considered as
increasing the unliquidated balance as of the date of the
advance payment check.

(ii) Repayments by Contractor check shall be con-
sidered as decreasing the unliquidated balance as of the date
on which the check is received by the Government author-
ity designated by the Contracting Officer.

(iii) Liquidations by deductions from payments to
the Contractor shall be considered as decreasing the unlig-
uidated balance as of the dates on which the Contractor
presents to the Contracting Officer full and accurate data for
the preparation of each voucher. Credits resulting from
these deductions shall be made upon the approva of the
reimbursement vouchers by the Disbursing Officer, based
upon the Contracting Officer’s certification of the applica-
ble dates.
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(2) Interest charges resulting from the monthly com-
putation shall be deducted from any payments on account of
the fixed-fee due to the Contractor. If the accrued interest
exceeds the payment due, any excess interest shall be car-
ried forward and deducted from subsequent payments of the
contract price or fixed-fee. Interest carried forward shall not
be compounded. Interest on advance payments shall cease
to accrue upon (i) satisfactory completion or (ii) termination
of the contract for the convenience of the Government. The
Contractor shall charge interest on advance payments to
subcontractors in the manner described above and credit the
interest to the Government. Interest need not be charged on
advance payments to nonprofit educational or research sub-
contractors for experimental, developmental, or research
work.

Alternate Il (Apr 1984). If the agency considers a more
rapid liquidation appropriate, add the following sentence as
the first sentence of paragraph (€) of the basic clause with
the appropriate percentage specified:

To liquidate the principal amount of any advance payment

made to the Contractor, there shall be deductionsof

percent from al payments made by the Government under
the contracts involved.

Alternate IV (Apr 1984). If the agency provides advance
payments under the contract at no interest to the prime con-
tractor, add the following sentences as the beginning
sentences of paragraph (f) of the clause:

No interest shall be charged to the prime Contractor for

advance payments except for interest charged during a

period of default. The terms of this paragraph concerning

interest charges for advance payments shall not apply to the
prime Contractor.

Alternate V (May 1999). If the requirement for a special
bank account is eliminated in accordance with 32.409-3(e)
or (g), insert the clause set forth below instead of the basic
clause.

If this Alternate is used in combination with Alternate
I, disregard the instructions concerning paragraph (c),
Use of funds, in Alternate Il; substitute paragraph (e),
Maximum payment, in Alternate Il for paragraph (d)
below; and substitute paragraph (f), Interest, in Alternate
Il for paragraph (e) below and change the reference to
paragraph (f)(3) in the first sentence of paragraph (f) of
Alternate Il to (e)(3).

If this Alternate is used in combination with Alternate
111, insert the additional sentence set forth inAlternate |11 as
the first sentence of paragraph (d) of this Alternate.

If this Alternateis used in combination with Alternate 1V,
insert the additional sentences set forth in Alternate IV as
the beginning sentences of paragraph (e) of this Alternate.

ADVANCE PAYMENTS WITHOUT SPECIAL BANK
AccounT (MAy 1999)

(a) Requirements for payment. Advance payments will
be made under this contract (1) upon submission of properly
certified invoices or vouchers by the contractor, and
approval by the administering office, [insert the
name of the office designated under agency procedures], or
(2) under a letter of credit. The amount of the invoice or
voucher submitted plus all advance payments previously
approved shall not exceed $ . If aletter of credit is
used, the Contractor shall withdraw cash only when needed
for disbursements acceptable under this contract and report
cash disbursements and balances as required by the admin-
istering office. The Contractor shall apply terms similar to
this clause to any advance payments to subcontractors.

(b) Use of funds The Contractor may use advance pay-
ment funds only to pay for properly alocable, alowable,
and reasonable costs for direct materials, direct labor, and
indirect costs. Determinations of whether costs are properly
alocable, allowable, and reasonable shall be in accordance
with generally accepted accounting principles, subject to
any applicable subparts of Part 31 of the Federa
Acquisition Regulation.

(¢) Repayment to the Government. At any time, the
Contractor may repay al or any part of the funds advanced
by the Government. Whenever requested in writing to do so
by the administering office, the Contractor shall repay to the
Government any part of unliquidated advance payments
considered by the administering office to exceed the
Contractor's current requirements or the amount specified in
paragraph (a) of this clause.

(d) Maximum payment. When the sum of all unliqui-
dated advance payments, unpaid interest charges, and other
payments exceed ___ percent of the contract price, the
Government shall withhold further payments to the
Contractor. On completion or termination of the contract,
the Government shall deduct from the amount due to the
Contractor all unliquidated advance payments and all inter-
est charges payable. If previous payments to the Contractor
exceed the amount due, the excess amount shall be paid to
the Government on demand. For purposes of this para-
graph, the contract price shall be considered to be the stated
contract priceof $___, lessany subsequent price reductions
under the contract, plus (1) any price increases resulting
from any terms of this contract for price redetermination or
escalation, and (2) any other price increases that do not, in
the aggregate, exceed $ __ [insert an amount not higher
than 10 percent of the stated contract amount inserted in
this paragraph]. Any payments withheld under this para-
graph shall be applied to reduce the unliquidated advance
payments. If full liquidation has been made, payments
under the contract shall resume.

(e) Interest. (1) The Contractor shall pay interest to the
Government on the daily unliquidated advance payments at
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the daily rate in subparagraph (€)(3) of this clause. Interest
shall be computed at the end of each calendar month for the
actual number of days involved. For the purpose of com-
puting the interest charge—

(i) Advance payments shall be considered as
increasing the unliquidated balance as of the date of the
advance payment check;

(ii) Repayments by Contractor check shall be con-
sidered as decreasing the unliquidated balance as of the date
on which the check is received by the Government author-
ity designated by the Contracting Officer; and

(iii) Liquidations by deductions from Government
payments to the Contractor shall be considered as decreas-
ing the unliquidated balance as of the date of the check for
the reduced payment.

(2) Interest charges resulting from the monthly com-
putation shall be deducted from payments, other than
advance payments, due the Contractor. If the accrued inter-
est exceeds the payment due, any excess interest shall be
carried forward and deducted from subsequent payments.
Interest carried forward shall not be compounded. Interest
on advance payments shall cease to accrue upon satisfactory
completion or termination of the contract for the conve-
nience of the Government. The Contractor shall charge
interest on advance payments to subcontractors in the man-
ner described above and credit the interest to the
Government. Interest need not be charged on advance pay-
ments to nonprofit educational or research subcontractors,
for experimental, developmental, or research work.

(3) If interest is required under the contract, the
Contracting Officer shall determine a daily interest rate
based on the rate established by the Secretary of the
Treasury under Pub. L. 92-41 (50 U.S.C. App., 1215(b)(2)).
The Contracting Officer shall revise the daily interest rate
during the contract period in keeping with any changes in
the cited interest rate.

(4) If the full amount of interest charged under this
paragraph has not been paid by deduction or otherwise upon
completion or termination of this contract, the Contractor
shall pay the remaining interest to the Government on
demand.

(f) Lien on property under contract. (1) All advance
payments under this contract, together with interest charges,
shall be secured, when made, by a lien in favor of the
Government, paramount to all other liens, on the supplies or
other things covered by this contract and on all material and
other property acquired for or allocated to the performance
of this contract, except to the extent that the Government by
virtue of any other terms of this contract, or otherwise, shall
have valid title to the supplies, materials, or other property
as against other creditors of the Contractor.
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(2) The Contractor shall identify, by marking or seg-
regation, all property that is subject to alien in favor of the
Government by virtue of any terms of this contract in such
away asto indicate that it is subject to alien and that it has
been acquired for or allocated to performing this contract.
If, for any reason, the supplies, materials, or other property
are not identified by marking or segregation, the
Government shall be considered to have a lien to the extent
of the Government'sinterest under this contract on any mass
of property with which the supplies, materials, or other
property are commingled. The Contractor shall maintain
adequate accounting control over the property on its books
and records.

(3) If, at any time during the progress of the work on
the contract, it becomes necessary to deliver to athird per-
son any items or materials on which the Government has a
lien, the Contractor shall notify the third person of the lien
and shall obtain from the third person areceipt in duplicate
acknowledging the existence of the lien. The Contractor
shall provide a copy of each receipt to the Contracting
Officer.

(4) If, under the termination clause, the Contracting
Officer authorizes the contractor to sell or retain termination
inventory, the approval shall constitute a release of the
Government's lien to the extent that—

(i) The termination inventory is sold or retained; and

(ii) The sale proceeds or retention credits are
applied to reduce any outstanding advance payments.

(9) Insurance. (1) The Contractor shall maintain with
responsible insurance carriers—

(i) Insurance on plant and equipment against fire
and other hazards, to the extent that similar properties are
usually insured by others operating plants and properties of
similar character in the same general locality;

(ii) Adeguate insurance against liability on account
of damage to persons or property; and

(iii) Adequate insurance under al applicable work-
ers compensation laws.

(2) Until work under this contract has been com-
pleted and all advance payments made under the contract
have been liquidated, the Contractor shall—

(i) Maintain thisinsurance;

(if) Maintain adequate insurance on any materials,
parts, assemblies, subassemblies, supplies, equipment, and
other property acquired for or alocable to this contract and
subject to the Government lien under paragraph (f) of this
clause; and

(iii) Furnish any evidence with respect to its insur-
ance that the administering office may require.
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(h) Default. (1) If any of the following events occur,
the Government may, by written notice to the Contractor,
withhold further payments on this contract:

(i) Termination of this contract for a fault of the
Contractor.

(if) A finding by the administering office that the
Contractor has failed to—

(A) Observe any of the conditions of the advance
payment terms;

(B) Comply with any material term of this contract;

(C) Make progress or maintain afinancia condi-
tion adequate for performance of this contract;

(D) Limit inventory alocated to this contract to
reasonabl e requirements; or

(E) Avoid delinquency in payment of taxes or of
the costs of performing this contract in the ordinary course
of business.

(iii) The appointment of atrustee, receiver, or liquida
tor for all or asubstantial part of the Contractor's property, or
theingtitution of proceedings by or against the Contractor for
bankruptcy, reorganization, arrangement, or liquidation.

(iv) The commission of an act of bankruptcy.

(2) If any of the events described in subparagraph
(h)(2) of this clause continue for 30 days after the written
notice to the Contractor, the Government may take any of
the following additional actions:

(i) Charge interest, in the manner prescribed in
paragraph (€) of this clause, on outstanding advance pay-
ments during the period of any event described in
subparagraph (h)(1) of this clause.

(ii) Demand immediate repayment by the Contractor
of the unliquidated balance of advance payments.

(iii) Teake possession of and, with or without
advertisement, sell at public or private sale all or any part
of the property on which the Government has a lien under
this contract and, after deducting any expenses incident to
the sale, apply the net proceeds of the sale to reduce the
unliquidated balance of advance payments or other
Government claims against the Contractor.

(3) The Government may take any of the actions
described in subparagraphs (h)(1) and (h)(2) of thisclauseit
considers appropriate at its discretion and without limiting
any other rights of the Government.

(i) Prohibition against assignment. Notwithstanding
any other terms of this contract, the Contractor shall not
assign this contract, any interest therein, or any claim under
the contract to any party.

() Information and accessto records. The Contractor
shall furnish to the administering office (1) monthly or at
other intervals asrequired, signed or certified balance sheets
and profit and loss statements, and, (2) if requested, other
information concerning the operation of the contractor's
business. The Contractor shall provide the authorized
Government representatives proper facilities for inspection
of the Contractor's books, records, and accounts.

(k) Other security. The terms of this contract are con-
sidered to provide adequate security to the Government for
advance payments; however, if the administering office
considers the security inadequate, the Contractor shall fur-
nish additional security satisfactory to the administering
office, to the extent that the security is available.

(I) Representations. The Contractor represents the fol -
lowing:

(1) The balance sheet, the profit and loss statement,
and any other supporting financial statements furnished to
the administering office fairly reflect the financial condition
of the Contractor at the date shown or the period covered,
and there has been no subsequent materially adverse change
in the financial condition of the Contractor.

(2) No litigation or proceedings are presently pend-
ing or threatened against the Contractor, except as shown in
the financial statements.

(3) The Contractor has disclosed all contingent lia-
bilities, except for liability resulting from the renegotiation
of defense production contracts, in the financial statements
furnished to the administering office.

(4) None of the terms in this clause conflict with the
authority under which the Contractor is doing business or
with the provision of any existing indenture or agreement of
the Contractor.

(5) The Contractor has the power to enter into this
contract and accept advance payments, and has taken all
necessary action to authorize the acceptance under the terms
of this contract.

(6) The assets of the Contractor are not subject to any
lien or encumbrance of any character except for current
taxes not delinquent, and except as shown in the financial
statements furnished by the Contractor. There isno current
assignment of claims under any contract affected by these
advance payment provisions.

(7) All information furnished by the Contractor to the
administering office in connection with each request for
advance payments is true and correct.

(8) These representations shall be continuing and
shall be considered to have been repeated by the submission
of each invoice for advance payments.
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(m) Covenants. To the extent the Government consid-
ers it necessary while any advance payments made under
this contract remain outstanding, the Contractor, without the
prior written consent of the administering office, shall not—

(1) Mortgage, pledge, or otherwise encumber or
allow to be encumbered, any of the assets of the Contractor
now owned or subsequently acquired, or permit any preex-
isting mortgages, liens, or other encumbrances to remain on
or attach to any assets of the Contractor which are allocated
to performing this contract and with respect to which the
Government has a lien under this contract;

(2) sdl, assign, transfer, or otherwise dispose of
accounts receivable, notes, or claims for money due or to
become due;

(3) Declare or pay any dividends, except dividends
payable in stock of the corporation, or make any other dis-
tribution on account of any shares of its capita stock, or
purchase, redeem, or otherwise acquire for value any of its
stock, except as required by sinking fund or redemption
arrangements reported to the administering office incident
to the establishment of these advance payment provisions;

(4) Sdll, convey, or lease all or asubstantial part of its
assets;

(5) Acquire for value the stock or other securities of
any corporation, municipality, or Governmental authority,
except direct obligations of the United States;

(6) Make any advance or loan or incur any liability as
guarantor, surety, or accommodation endorser for any party;

(7) Permit awrit of attachment or any similar process
to be issued against its property without getting a release or
bonding the property within 30 days after the entry of the
writ of attachment or other process;

(8) Pay any remuneration in any form to its directors,
officers, or key employees higher than rates provided in
existing agreements of which notice has been given to the
administering office, accrue excess remuneration without
first obtaining an agreement subordinating it to al claims of
the Government, or employ any person at arate of compen-
sation over $ ayear;

(9) Change substantially the management, owner-
ship, or control of the corporation;

(10) Merge or consolidate with any other firm or cor-
poration, change the type of business, or engage in any
transaction outside the ordinary course of the Contractor's
business as presently conducted;

(11) Deposit any of itsfunds except in abank or trust
company insured by the Federal Deposit Insurance
Corporation;

52-208 (FAC 97-11)

(12) Create or incur indebtedness for advances, other
than advances to be made under the terms of this contract,
or for borrowings;

(13) Make or covenant for capital expenditures
exceeding $ in total;

(14) Permit its net current assets, computed in accor -
dance with generally accepted accounting principles, to
become less than $ ;or

(15) Make any payments on account of the obliga-
tions listed below, except in the manner and to the extent
provided in this contract:

[List the pertinent obligations]

52.232-13 Notice of Progress Payments.

As prescribed in 32.502-3(a), insert the following provi-
sion in invitations for bids and requests for proposals that
include a Progress Payments clause:

NOTICE OF PROGRESS PAYMENTS (APR 1984)

The need for customary progress payments conforming
to the regulations in Subpart 32.5 of the Federal Acquisition
Regulation (FAR) will not be considered as a handicap or
adverse factor in the award of the contract. The Progress
Payments clause included in this solicitation will be
included in any resulting contract, modified or altered if
necessary in accordance with subsection 52.232-16 and its
Alternate | of the FAR. Even though the clause is included
in the contract, the clause shall be inoperative during any
time the contractor’s accounting system and controls are
determined by the Government to be inadequate for segre-
gation and accumulation of contract costs.

(End of provision)

52.232-14 Notice of Availability of Progress Payments

Exclusively for Small Business Concerns.

As prescribed in 32.502-3(b)(2), insert the following
provision in invitations for bids if it is anticipated that (a)
both small business concerns and others may submit bidsin
response to the same invitation and (b) only the small busi-
ness bidders would need progress payments:

NOTICE OF AVAILABILITY OF PROGRESS PAYMENTS
EXCLUSIVELY FOR SMALL BusiNESs CONCERNS (APR 1984)

The Progress Payments clause will be available only to
small business concerns. Any bid conditioned upon inclu-
sion of a progress payment clause in the resulting contract
will be rejected as nonresponsive if the bidder is not a small
business concern.

(End of provision)
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(i) Special termsregarding default. If this contract ister-
minated under the Default clause, (1) the Contractor shall,
on demand, repay to the Government the amount of unlig-
uidated performance-based payments, and (2) title shall
vest in the Contractor, on full liquidation of al perfor-
mance-based payments, for al property for which the
Government elects not to require delivery under the Default
clause of this contract. The Government shall be liable for
no payment except as provided by the Default clause.

(k) Reservation of rights. (1) No payment or vesting of
title under this clause shall—

(i) Excuse the Contractor from performance of
obligations under this contract; or

(if) Constitute a waiver of any of the rights or
remedies of the parties under the contract.

(2) The Government's rights and remedies under this
clause—

(i) Shal not be exclusive, but rather shall be in
addition to any other rights and remedies provided by law or
this contract; and

(if) Shal not be affected by delayed, partial, or
omitted exercise of any right, remedy, power, or privilege,
nor shall such exercise or any single exercise preclude or
impair any further exercise under this clause or the exercise
of any other right, power, or privilege of the Government.

() Content of Contractor's request for performance-based
payment. The Contractor's request for performance-based
payment shall contain the following:

(1) The name and address of the Contractor;

(2) The date of the request for performance-based
payment;

(3) The contract number and/or other identifier of the
contract or order under which the request is made;

(4) Such information and documentation as is
required by the contract's description of the basis for pay-
ment; and

(5) A certification by a Contractor official authorized
to bind the Contractor, as specified in paragraph (m) of this
clause.

(m) Content of Contractor's certification. Asrequiredin
paragraph (1)(5) of this clause, the Contractor shall make the
following certification in each request for performance-
based payment:

| certify to the best of my knowledge and belief that—

(1) This request for performance-based payment is true
and correct; this request (and attachments) has been pre-
pared from the books and records of the Contractor, in
accordance with the contract and the instructions of the
Contracting Officer;

(2) (Except as reported in writing on ), dl
payments to subcontractors and suppliers under this con-
tract have been paid, or will be paid, currently, when duein
the ordinary course of business;

(3) There are no encumbrances (except as reported in
writing on ) against the property acquired or pro-
duced for, and alocated or properly chargeable to, the
contract which would affect or impair the Government's
title;

(4) There has been no materially adverse change in the
financial condition of the Contractor since the submission
by the Contractor to the Government of the most recent
written information dated ; and

(5) After the making of this requested performance-
based payment, the amount of all payments for each
deliverable item for which performance-based payments
have been requested will not exceed any limitation in the
contract, and the amount of all payments under the contract
will not exceed any limitation in the contract.

(End of clause)

52.232-33 Payment by Electronic Funds Transfer—
Central Contractor Registration.
As prescribed in 32.1110(a)(1), insert the following
clause:

PAYMENT BY ELECTRONIC FUNDS TRANSFER—CENTRAL
CONTRACTOR REGISTRATION (MAY 1999)

(8 Method of payment. (1) All payments by the
Government under this contract shall be made by electronic
fundstransfer (EFT), except as provided in paragraph (a)(2)
of thisclause. Asused inthisclause, theterm “EFT” refers
to the funds transfer and may also include the payment
information transfer.

(2) In the event the Government is unable to release
one or more payments by EFT, the Contractor agrees to
either—

(i) Accept payment by check or some other mutu-
ally agreeable method of payment; or

(i) Request the Government to extend the payment
due date until such time as the Government can make pay-
ment by EFT (but see paragraph (d) of this clause).

(b) Contractor's EFT information. The Government
shall make payment to the Contractor using the EFT infor-
mation contained in the Central Contractor Registration
(CCR) database. In the event that the EFT information
changes, the Contractor shall be responsible for providing
the updated information to the CCR database.

(c) Mechanisms for EFT payment. The Government may
make payment by EFT through either the Automated
Clearing House (ACH) network, subject to the rules of the
National Automated Clearing House Association, or the
Fedwire Transfer System. The rules governing Federal pay-
ments through the ACH are contained in 31 CFR part 210.

(d) Suspension of payment. If the Contractor’'s EFT
information in the CCR database is incorrect, then the
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Government need not make payment to the Contractor
under this contract until correct EFT information is entered
into the CCR database; and any invoice or contract financ-
ing request shall be deemed not to be a proper invoice for
the purpose of prompt payment under this contract. The
prompt payment terms of the contract regarding notice of an
improper invoice and delays in accrual of interest penaties
apply.

(e) Contractor EFT arrangements. If the Contractor has
identified multiple payment receiving points (i.e., more than
one remittance address and/or EFT information set) in the
CCR database, and the Contractor has not notified the
Government of the payment receiving point applicable to
this contract, the Government shall make payment to the
first payment receiving point (EFT information set or remit-
tance address as applicable) listed in the CCR database.

(f) Liability for uncompleted or er roneous transfers. (1)
If an uncompleted or erroneous transfer occurs because the
Government used the Contractor’s EFT information incor -
rectly, the Government remains responsible for—

(i) Making a correct payment;

(if) Paying any prompt payment penalty due; and

(iii) Recovering any erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs
because the Contractor’s EFT information was incorrect, or
was revised within 30 days of Government release of the
EFT payment transaction instruction to the Federal Reserve
System, and—

(i) If the funds are no longer under the control of
the payment office, the Government is deemed to have
made payment and the Contractor is responsible for recov-
ery of any erroneously directed funds; or

(ii) If the funds remain under the control of the
payment office, the Government shall not make payment,
and the provisions of paragraph (d) of this clause shall
apply.

(9) EFT and prompt payment. A payment shall be
deemed to have been made in a timely manner in accor-
dance with the prompt payment terms of this contract if, in
the EFT payment transaction instruction released to the
Federal Reserve System, the date specified for settlement of
the payment is on or before the prompt payment due date,
provided the specified payment dateisavalid date under the
rules of the Federal Reserve System.

(h) EFT and assignment of claims. If the Contractor
assigns the proceeds of this contract as provided for in the
assignment of claims terms of this contract, the Contractor
shall require as a condition of any such assignment, that the
assignee shall register in the CCR database and shall be paid
by EFT in accordance with the terms of this clause. In all
respects, the requirements of this clause shall apply to the
assignee as if it were the Contractor. EFT information that
shows the ultimate recipient of the transfer to be other than
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the Contractor, in the absence of a proper assignment of
claims acceptable to the Government, is incorrect EFT
information within the meaning of paragraph (d) of this
clause.

(i) Liability for change of EFT information by financial
agent. The Government is not liable for errors resulting
from changes to EFT information made by the Contractor’s
financial agent.

(1) Payment information. The payment or disbursing
office shall forward to the Contractor available payment
information that is suitable for transmission as of the date of
release of the EFT instruction to the Federa Reserve
System. The Government may request the Contractor to
designate a desired format and method(s) for delivery of
payment information from alist of formats and methods the
payment office is capable of executing. However, the
Government does not guarantee that any particular format
or method of delivery is available at any particular payment
office and retains the latitude to use the format and delivery
method most convenient to the Government. If the
Government makes payment by check in accordance with
paragraph (a) of this clause, the Government shall mail the
payment information to the remittance address contained in
the CCR database.

(End of clause)

52.232-34 Payment by Electronic Funds Transfer—
Other than Central Contractor Registration.
As prescribed in 32.1110(a)(2), insert the following
clause:

PayMENT BY ELECTRONIC FUNDS TRANSFER—OTHER THAN
CENTRAL CONTRACTOR REGISTRATION (MAY 1999)

(@ Method of payment. (1) All payments by the
Government under this contract shall be made by electronic
funds transfer (EFT) except as provided in paragraph (8)(2)
of thisclause. Asusedin thisclause, theterm “EFT” refers
to the funds transfer and may also include the payment
information transfer.

(2) In the event the Government is unable to release
one or more payments by EFT, the Contractor agrees to
either—

(i) Accept payment by check or some other mutu-
aly agreeable method of payment; or

(if) Request the Government to extend payment
due dates until such time as the Government makes pay-
ment by EFT (but see paragraph (d) of this clause).

(b) Mandatory submission of Contractor's EFT informa -
tion. (1) The Contractor is required to provide the
Government with the information required to make pay-
ment by EFT (see paragraph (j) of this clause). The
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Contractor shall provide this information directly to the
office designated in this contract to receive that information
(hereafter: “designated office”) by [the
Contracting Officer shall insert date, days after award, days
before first request, the date specified for receipt of offersif
the provision at 52.232-38 is utilized, or “ concurrent with
first request” asprescribed by the head of the agency; if not
prescribed, insert “ no later than 15 days prior to submis -
sion of the first request for payment”]. If not otherwise
specified in this contract, the payment office is the desig-
nated office for receipt of the Contractor's EFTinformation.
If more than one designated office is named for the contract,
the Contractor shall provide a separate notice to each office.
In the event that the EFT information changes, the
Contractor shall be responsible for providing the updated
information to the designated office(s).

(2) If the Contractor provides EFT information
applicable to multiple contracts, the Contractor shall specif-
icaly state the applicability of this EFT information in
terms acceptable to the designated office. However, EFT
information supplied to a designated office shall be applic-
able only to contracts that identify that designated office as
the office to receive EFT information for that contract.

(c) Mechanisms for EFT payment. The Government may
make payment by EFT through either the Automated
Clearing House (ACH) network, subject to the rules of the
National Automated Clearing House Association, or the
Fedwire Transfer System. The rules governing Federal pay-
ments through the ACH are contained in 31 CFR part 210.

(d) Suspension of payment. (1) The Government is not
required to make any payment under this contract until after
receipt, by the designated office, of the correct EFT pay-
ment information from the Contractor. Until receipt of the
correct EFT information, any invoice or contract financing
request shall be deemed not to be a proper invoice for the
purpose of prompt payment under this contract. The prompt
payment terms of the contract regarding notice of an
improper invoice and delays in accrual of interest penalties
apply.

(2) If the EFT information changes after submission
of correct EFT information, the Government shall begin
using the changed EFT information no later than 30 days
after its receipt by the designated office to the extent pay-
ment ismade by EFT. However, the Contractor may request
that no further payments be made until the updated EFT
information is implemented by the payment office. If such
suspension would result in alate payment under the prompt
payment terms of this contract, the Contractor's request for
suspension shall extend the due date for payment by the
number of days of the suspension.

(e) Liability for uncompleted or erroneous transfers. (1)
If an uncompleted or erroneous transfer occurs because the

Government used the Contractor’s EFT information incor -
rectly, the Government remains responsible for—

(i) Making a correct payment;

(i) Paying any prompt payment penalty due; and

(iii) Recovering any erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs
because the Contractor’s EFT information was incorrect, or
was revised within 30 days of Government release of the
EFT payment transaction instruction to the Federal Reserve
System, and—

(i) If the funds are no longer under the control of
the payment office, the Government is deemed to have
made payment and the Contractor is responsible for recov-
ery of any erroneously directed funds; or

(i) If the funds remain under the control of the
payment office, the Government shall not make payment
and the provisions of paragraph (d) shall apply.

(f) EFT and prompt payment. A payment shall be
deemed to have been made in a timely manner in accor-
dance with the prompt payment terms of this contract if, in
the EFT payment transaction instruction released to the
Federal Reserve System, the date specified for settlement of
the payment is on or before the prompt payment due date,
provided the specified payment dateisavalid date under the
rules of the Federal Reserve System.

(g) EFT and assignment of claims. If the Contractor
assigns the proceeds of this contract as provided for in the
assignment of claims terms of this contract, the Contractor
shall require as a condition of any such assignment, that the
assignee shall provide the EFT information required by
paragraph (j) of this clause to the designated office, and
shall be paid by EFT in accordance with the terms of this
clause. In all respects, the requirements of this clause shall
apply to the assignee as if it were the Contractor. EFTinfor-
mation that shows the ultimate recipient of the transfer to be
other than the Contractor, in the absence of a proper assign-
ment of claims acceptable to the Government, is incorrect
EFTinformation within the meaning of paragraph (d) of this
clause.

(h) Liability for change of EFT information by financial
agent. The Government is not liable for errors resulting
from changes to EFT information provided by the
Contractor’s financial agent.

(i) Payment information. The payment or disbursing office
shall forward to the Contractor available payment information
that is suitable for transmission as of the date of release of the
EFT instruction to the Federal Reserve System. The
Government may request the Contractor to designate a desired
format and method(s) for delivery of payment information
from aligt of formats and methods the payment officeis capa
ble of executing. However, the Government does not
guarantee that any particular format or method of delivery is
available at any particular payment office and retains the | ati-
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tude to use the format and delivery method most convenient to
the Government. If the Government makes payment by check
in accordance with paragraph (@) of this clause, the
Government shall mail the payment information to the remit-
tance address in the contract.

() EFT information. The Contractor shall provide the
following information to the designated office. The
Contractor may supply this data for this or multiple con-
tracts (see paragraph (b) of this clause). The Contractor
shall designate a single financial agent per contract capable
of receiving and processing the EFT information using the
EFT methods described in paragraph (c) of this clause.

(1) The contract number (or other procurement iden-
tification number).

(2) The Contractor's name and remittance address, as
stated in the contract(s).

(3) The signature (manual or electronic, as appropri-
ate), title, and telephone number of the Contractor official
authorized to provide this information.

(4) The name, address, and 9-digit Routing Transit
Number of the Contractor's financial agent.

(5) The Contractor's account number and the type of
account (checking, saving, or lockbox).

(6) If applicable, the Fedwire Transfer System tele-
graphic abbreviation of the Contractor's financial agent.

(7) If applicable, the Contractor shall also provide the
name, address, telegraphic abbreviation, and 9-digit
Routing Transit Number of the correspondent financial
ingtitution receiving the wire transfer payment if the
Contractor's financial agent is not directly on-line to the
Fedwire Transfer System; and, therefore, not the receiver of
the wire transfer payment.

(End of clause)

52.232-35 Designation of Office for Government
Receipt of Electronic Funds Transfer I nformation.
Asprescribed in 32.1110(c), insert the following clause:

DESIGNATION OF OFFICE FOR GOVERNMENT RECEIPT OF
ELECTRONIC FUNDS TRANSFER INFORMATION (MAY 1999)

(8) Asprovided in paragraph (b) of the clause at 52.232-34,
Payment by Electronic Funds Transfer—Other than Central
Contractor Registration, the Government has designated the
office cited in paragraph (c) of this clause as the office to
receive the Contractor's electronic funds transfer (EFT) infor-
mation, in lieu of the payment office of this contract.

(b) The Contractor shall send al EFT information, and
any changes to EFT information to the office designated in
paragraph (c) of this clause. The Contractor shall not send
EFT information to the payment office, or any other office
than that designated in paragraph (¢). The Government
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need not use any EFT information sent to any office other
than that designated in paragraph (c).
(c) Designated Office:

Name:

Mailing Address:

Telephone Number:

Person to Contact:

Electronic Address:

(End of clause)

52.232-36 Payment by Third Party.
Asprescribed in 32.1110(d), insert the following clause:

PaYMENT BY THIRD PARTY (MAY 1999)

(a) General. The Contractor agreesto accept payments due
under this contract, through payment by athird party in lieu of
payment directly from the Government, in accordance with
theterms of thisclause. Thethird party and, if applicable, the
particular Governmentwide commercial purchase card to be
used are identified elsewhere in this contract.

(b) Contractor payment request. In accordance with
those clauses of this contract that authorize the Contractor
to submit invoices, contract financing requests, other pay-
ment requests, or as provided in other clauses providing for
payment to the Contractor, the Contractor shall make such
payment requests through a charge to the Government
account with the third party, at the time and for the amount
due in accordance with the terms of this contract.

(c) Payment. The Contractor and the third party shall
agree that payments due under this contract shall be made
upon submittal of payment requests to the third party in
accordance with the terms and conditions of an agreement
between the Contractor, the Contractor's financial agent (if
any), and the third party and its agents (if any). No payment
shall be due the Contractor until such agreement is made.
Payments made or due by the third party under this clause
are not payments made by the Government and are not sub-
ject to the Prompt Payment Act or any implementation
thereof in this contract.
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(d) Documentation. Documentation of each charge
against the Government's account shall be provided to the
Contracting Officer upon reguest.

(e) Assignment of claims. Notwithstanding any other
provision of this contract, if any payment is made under this
clause, then no payment under this contract shall be
assigned under the provisions of the assignment of claims
terms of this contract or the Assignment of Claims Act of
1940, as amended, 31 U.S.C. 3727, 41 U.S.C. 15.

(f) Other payment terms. The other payment terms of
this contract shall govern the content and submission of
payment requests. |f any clause requires information or
documents in or with the payment request, that is not pro-
vided in the third party agreement referenced in paragraph
(c) of this clause, the Contractor shall obtain instructions
from the Contracting Officer before submitting such a pay-
ment request.

(End of clause)

52.232-37 Multiple Payment Arrangements.
As prescribed in 32.1110(¢e), insert the following clause:

MuLTIPLE PAYMENT ARRANGEMENTS (MAY 1999)

This contract or agreement provides for payments to the
Contractor through several alternative methods. The applic-
ability of specific methods of payment and the designation
of the payment office(s) are either stated—

(a) Elsawhere in this contract or agreement; or

(b) In individual orders placed under this contract or
agreement.

(End of clause)

52.232-38 Submission of Electronic Funds Transfer
Information with Offer.
As prescribed in 32.1110(g), insert the following provi-
sion:

SUBMISSION OF ELECTRONIC FUNDS TRANSFER |INFORMATION
WITH OFFER (MAY 1999)

The offeror shall provide, with its offer, the following
information that is required to make payment by electronic
funds transfer (EFT) under any contract that results from
this solicitation. This submission satisfies the requirement
to provide EFT information under paragraphs (b)(1) and (j)
of the clause at 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration.

(1) The solicitation number (or other procurement
identification number).

(2) The offeror’'s name and remittance address, as
stated in the offer.

(3) The signature (manual or electronic, as appropri-
ate), title, and telephone number of the offeror’s official
authorized to provide this information.

(4) The name, address, and 9-digit Routing Transit
Number of the offeror’s financial agent.

(5) The offeror’s account number and the type of
account (checking, savings, or lockbox).

(6) If applicable, the Fedwire Transfer System tele-
graphic abbreviation of the offeror’s financial agent.

(7) If applicable, the offeror shall also provide the
name, address, telegraphic abbreviation, and 9-digit
Routing Transit Number of the correspondent financial
ingtitution receiving the wire transfer payment if the
offeror's financial agent is not directly on-line to the
Fedwire and, therefore, not the receiver of the wire transfer
payment.

(End of provision)

52.233-1 Disputes.
As prescribed in 33.215, insert the following clause:

DispuTES (DEC 1998)

(a) This contract is subject to the Contract Disputes Act
of 1978, as amended (41 U.S.C. 601-613).

(b) Except as provided in the Act, al disputes arising
under or relating to this contract shall be resolved under this
clause.

(c) “Claim,” as used in this clause, means a written
demand or written assertion by one of the contracting par-
ties seeking, as a matter of right, the payment of money ina
sum certain, the adjustment or interpretation of contract
terms, or other relief arising under or relating to this con-
tract. A clam arising under a contract, unlike a claim
relating to that contract, is a claim that can be resolved
under a contract clause that provides for the relief sought by
the claimant. However, a written demand or written asser-
tion by the Contractor seeking the payment of money
exceeding $100,000 is not a claim under the Act until certi-
fied as required by subparagraph (d)(2) of this clause. A
voucher, invoice, or other routine request for payment that
is not in dispute when submitted is not a claim under the
Act. The submission may be converted to a claim under the
Act, by complying with the submission and certification
requirements of this clause, if it is disputed either asto lia-
bility or amount or is not acted upon in a reasonable time.

(d)(1) A claim by the Contractor shall be made in writing
and, unless otherwise stated in this contract, submitted
within 6 years after accrual of the claim to the Contracting
Officer for awritten decision. A claim by the Government
against the Contractor shall be subject to a written decision
by the Contracting Officer.
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(2)(i) The Contractor shall provide the certification
specified in paragraph (d)(2)(iii) of this clause when sub-
mitting any claim exceeding $100,000.

(i) The certification requirement does not apply to
issues in controversy that have not been submitted as al or
part of aclaim.

(iii) The certification shall state asfollows: "I cer-
tify that the claim is made in good faith; that the supporting
data are accurate and complete to the best of my knowledge
and belief; that the amount requested accurately reflects the
contract adjustment for which the Contractor believes the
Government is liable; and that | am duly authorized to cer-
tify the claim on behalf of the Contractor.”

(3) The certification may be executed by any person
duly authorized to bind the Contractor with respect to the
claim.

(e) For Contractor claims of $100,000 or less, the
Contracting Officer must, if reguested in writing by the
Contractor, render a decision within 60 days of the request.
For Contractor-certified clams over $100,000, the
Contracting Officer must, within 60 days, decide the claim
or notify the Contractor of the date by which the decision
will be made.

(f) The Contracting Officer's decision shall be fina
unless the Contractor appeals or files a suit as provided in
the Act.

(g) If the claim by the Contractor is submitted to the
Contracting Officer or a claim by the Government is pre-
sented to the Contractor, the parties, by mutual consent, may
agree to use aternative dispute resolution (ADR). If the
Contractor refuses an offer for ADR, the Contractor shall
inform the Contracting Officer, in writing, of the
Contractor’s specific reasons for rejecting the offer.

(h) The Government shall pay interest on the amount
found due and unpaid from (1) the date that the Contracting
Officer receives the claim (certified, if required); or (2) the
date that payment otherwise would be due, if that date is
later, until the date of payment. With regard to claims hav -
ing defective certifications, as defined in FAR 33.201,
interest shall be paid from the date that the Contracting
Officer initially receives the claim. Simple interest on
claims shall be paid at the rate, fixed by the Secretary of the
Treasury as provided in the Act, which is applicable to the
period during which the Contracting Officer receives the
claim and then at the rate applicable for each 6-month
period as fixed by the Treasury Secretary during the pen-
dency of the claim.

(i) The Contractor shall proceed diligently with perfor-
mance of this contract, pending final resolution of any
request for relief, claim, appeal, or action arising under the

52-236 (FAC97-11)

contract, and comply with any decision of the Contracting
Officer.

(End of clause)

Alternate | (Dec 1991). If it is determined under agency
procedures, that continued performance is necessary pend-
ing resolution of any claim arising under or relating to the
contract, substitute the following paragraph (i) for the para-
graph (i) of the basic clause:

(i) The Contractor shall proceed diligently with perfor-
mance of this contract, pending fina resolution of any
request for relief, claim, appeal, or action arising under or
relating to the contract, and comply with any decision of the
Contracting Officer.

52.233-2 Service of Protest.
As prescribed in 33.106, insert the following provision:

SERVICE OF PROTEST (AUG 1996)

(a) Protests, as defined in section 33.101 of the Federal
Acquisition Regulation, that are filed directly with an
agency, and copies of any protests that are filed with the
General Accounting Office (GAO), shal be served on the
Contracting Officer (addressed as follows) by obtaining
written and dated acknowledgment of receipt from
[Contracting Officer desig -
nate the official or location where a protest may be served
on the Contracting Officer .]

(b) The copy of any protest shall be received in the office
designated above within one day of filing a protest with the
GAO.

(End of provision)

52.233-3 Protest after Award.
As prescribed in 33.106(b), insert the following clause:

PROTEST AFTER AWARD (AUG 1996)

(a) Upon receipt of anotice of protest (asdefined in FAR
33.101) or a determination that a protest is likely (see FAR
33.102(d)), the Contracting Officer may, by written order to
the Contractor, direct the Contractor to stop performance of
the work called for by this contract. The order shall be
specifically identified as a stop-work order issued under this
clause. Upon receipt of the order, the Contractor shal
immediately comply with its terms and take all reasonable
steps to minimize the incurrence of costs alocable to the
work covered by the order during the period of work stop-
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page. Upon receipt of the final decision in the protest, the
Contracting Officer shall either—

(1) Cancel the stop-work order; or

(2) Terminate the work covered by the order as pro-
vided in the Default, or the Termination for Convenience of
the Government, clause of this contract.

(b) If a stop-work order issued under this clause is can-
celed either before or after afinal decision in the protest, the
Contractor shall resume work. The Contracting Officer shall
make an equitable adjustment in the delivery schedule or
contract price, or both, and the contract shall be modified, in
writing, accordingly, if—

(1) The stop-work order results in an increase in the
time required for, or in the Contractor’s cost properly allo-
cable to, the performance of any part of this contract; and

(2) The Contractor asserts its right to an adjustment
within 30 days after the end of the period of work stoppage;
provided, that if the Contracting Officer decides the facts
justify the action, the Contracting Officer may receive and
act upon a proposal at any time before final payment under
this contract.

(c) If astop-work order is not canceled and the work cov-
ered by the order is terminated for the convenience of the
Government, the Contracting Officer shall allow reasonable
costs resulting from the stop-work order in arriving at the
termination settlement.

(d) If a stop-work order is not canceled and the work
covered by the order is terminated for default, the
Contracting Officer shall allow, by equitable adjustment or

otherwise, reasonable costs resulting from the stop-work
order.

(e) The Government’s rights to terminate this contract at
any time are not affected by action taken under this clause.

() If, asthe result of the Contractor’s intentional or neg-
ligent misstatement, misrepresentation, or miscertification,
a protest related to this contract is sustained, and the
Government pays costs, as provided in FAR 33.102(b)(2) or
33.104(h)(1), the Government may require the Contractor to
reimburse the Government the amount of such costs. In
addition to any other remedy available, and pursuant to the
reguirements of Subpart 32.6, the Government may collect
this debt by offsetting the amount against any payment due
the Contractor under any contract between the Contractor
and the Government.

(End of clause)

Alternate | (Jun 1985). As prescribed in 33.106(b), sub-
stitute in paragraph (a)(2) the words “the Termination clause
of this contract” for the words “the Default, or the
Termination for Convenience of the Government clause of
this contract.” In paragraph (b) substitute the words “an
equitable adjustment in the delivery schedule, the estimated
cost, the fee, or a combination thereof, and in any other
terms of the contract that may be affected” for thewords“an
equitable adjustment in the delivery schedule or contract
price, or both”.

[The next pageis 52-237.]
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52.241-2

existing safeguards have ceased to function, the discoverer
shall immediately bring the situation to the attention of the
other party.

(End of clause)

52.240 [Reserved]
52.241 Utility Services Provisions and Clauses.

52.241-1 Electric Service Territory Compliance
Repr esentation.
As prescribed in 41.501(b), insert a provision substan-
tially the same as the following:

ELECTRIC SERVICE TERRITORY COMPLIANCE
REPRESENTATION (MAY 1999)

(8 Section 8093 of Public Law 100-202 generaly
requires purchases of electricity by any department, agency,
or instrumentality of the United States to be consistent with
State law governing the provision of eectric utility service,
including State utility commission rulings and electric util-
ity franchises or service territories established pursuant to

State statute, State regulation, or State-approved territorial
agreements.

(b) By signing this offer, the offeror represents that this
offer to sell electricity is consistent with Section 8093 of
Public Law 100-202.

(c) Upon request of the Contracting Officer, the offeror
shall submit supporting legal and factual rationale for this
representation.

(End of provision)

52.241-2 Order of Precedence—Ultilities.
As prescribed in 41.501(c)(1), insert a clause substan-
tially the same as the following:

ORDER OF PRECEDENCE—UTILITIES (FEB 1995)

In the event of any inconsistency between the terms of
this contract (including the specifications) and any rate
schedule, rider, or exhibit incorporated in this contract by
reference or otherwise, or any of the Contractor's rules and
regulations, the terms of this contract shall control.

(End of clause)

[The next pageis 52-251.]
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PRI NCI PLE TYPE AND/ OR PURPGSE OF GCONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED | OR| IBR| UCF | FP | CR FP CR FP | CR FP CR | T&M | LW | cov| DDR | A&E| FAC| IND | TRN | SAP | UTL | €
IN C sup | sup | R&GD | RE& 1 svcl svc |l coNn | coN | ILH SvVe DEL sSvVe
5
52.204-5 Women-Owned
Business (Other Than Small
Business) 4.603(b) P|lYes| K A A A A A A A A A A A A A A A A A

52.204-6 Data Universal
Numbering System (DUNS)

Number. 4.603(a) P|Yes| L Al A A A Al A A A Al A A A Al A A A Al A A
52.207-1 Notice of Cost

Comparison (Sealed-Bid). 7.305(a) P|Yes| L A A A A A A A A
52.207-2 Notice of Cost

Comparison (Negotiated). 7.305(b) P|Yes| L Al A A A Al A A A Al A A A A A A A
52.207-3 Right of First Refusal of

Employment. 7.305(c) C|Yes| | Al A A A Al A A A Al A A A A A A A
52.207-4 Economic Purchase

Quantity—Supplies. 7.203 P| No| K Al A A A
52.207-5 Option to Purchase

Equipment. 7.404 C|VYes| | Al A A A Al A A A Al A A A Al A A A Al A
52.208-4 Vehicle L ease Payments.| 8.1104(a) ClVYes| | A A

52.208-5 Condition of Leased
Vehicles. 8.1104(b) C|lVYes| | A A

52.208-6 Marking of Leased
Vehicles. 8.1104(c) C|lVYes| | A A

52.208-7 Tagging of Leased
Vehicles. 8.1104(d) ClVYes| | A A

52.208-8 Helium Requirement
Forecast and Required
Sources for Helium. 8.505 C| No| | Al A A A Al A A A Al A A A Al A A A Al A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matri x3



PRI NCI PLE TYPE AND/ OR PURPOSE OF GONTRACT
P
PROVI SI ON OR CLAUSE PRESCRI BED | OR| IBR PPl R|FP| R|FP| R]| FP T&M | Lw | com | DDR | AGE| FAC | IND | TRN | sAaP | uTL | @
IN C sup]l sup | R& I R&D I svcl sve | con LH SVC DEL SVC
52.208-9 Contractor Use of
Mandatory Sources of
Supply. 8.003 C | Yes A A A A
52.209-1 Qualification
Requirements. 9.206-2 C| No A A A A A A A
9.308-1
52.209-3 First Article Approval— | (a)(1) and
Contractor Testing. (b)(1) C | Yes A ©) A A A
9.308-1
(a)(2) and
Alternate | (b)(2) C | Yes A @) A A A
9.308-2
(a)(3) and
Alternate |1 (b)(3) C | Yes A ©) A A A
9.308-2
52.209-4 First Article Approval—|  (a)(1) and
Government Testing. (b)(1) C | Yes A ©) A A A
9.308-2
(a)(1) and
Alternate | (b)(2) C | Yes A o] A A A
9.308-2
(a)(1) and
Alternate |1 (b)(3) C | Yes A ©) A A A
52.209-5 Certification Regarding
Debarment, Suspension,
Proposed Debarment, and
Other Responsibility Matters. | 9.409(a) P | No Al A A A Al A A Al A A A Al A A A A
52.209-6 Protecting the
Government's Interest When
Subcontracting with
Contractors Debarred,
Suspended, or Proposed for
Debarment. 9.409(b) C | Yes Al A A A Al A A Al A A A Al A A A A
FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-11) Matrix4
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PRI NCI PLE TYPE AND/ OR PURPGSE OF CONTRACT
P
PROVI SI ON OR CLAUSE PRESCRIBED Jor|IBRJur ]l FPl R FP] R FP]I R FP] R]TE&M] W ]|com] DR A EJFAC] INDf TRN ] SAP UTL | T
IN C suP]swp | RRDJR& | svec ] sve j con J con | LH SVC DEL SVC
52.214-15 Period for Acceptance
of Bids. 14.201-6(i) P|Yes| L A A A A A A A A
52.214-16 Minimum Bid
| Acceptance Period. 14.201-6(j) P| No| K A A A A A A A A
52.214-18 Preparation of Bids—
Construction. 14.201-6(1) P | Yes A
52.214-19 Contract Award—
Sealed Bidding—
Construction. 14.201-6(m) | P | Yes A A
14.201-6
52.214-20 Bid Samples. (0)(1) P|Yes| L A A A A
14.201-6
Alternate | (0)(2)(i) P|Yes| L A A A A
14.201-6
Alternate 1 (0)(2)(ii) P|Yes| L A A A A
14.201-6
52.214-21 Descriptive Literature. (p)(1) P|Yes| L A A A A
14.201-6
Alternate | (P)(2) P|] No| L A A A A
52.214-22 Evauation of Bids for
Multiple Awards. 14.201-6(9) | P | Yes| M A A A A A A A A
52.214-23 Late Submissions,
Modifications, and
Withdrawals of Technical
Proposals under Two-Step
Sealed Bidding. 14.201-6(r) | P|Yes| L A A A A A A A A
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PRI NCI PLE TYPE AND/ OR PURPGSE OF CONTRACT

PROVI SI ON OR CLAUSE

PRESCRI BED
I'N

or

| BR

FP
SUP

SUP

FP
R&D

FP
svC

SvC

FP

T&M
LH

LW

com
SVC

DDR

ASE

FAC

I ND

TRN

SAP

UTL
SVC

52.214-24 Multiple Technical
Proposals.

14.201-6(s)

Yes

52.214-25 Step Two of Two-Step
Sedled Bidding.

14.201-6(t)

Yes

52.214-26 Audit and Records—
Sealed Bidding.

14.201-7(a)

Yes

52.214-27 Price Reduction for
Defective Cost or Pricing
Data—Modifications—Sealed
Bidding.

14.201-7
(@)

Yes

52.214-28 Subcontractor Cost or
Pricing Data—
M odifications—Sealed
Bidding.

14.201-7
@@

Yes

52.214-29 Order of Precedence—
Sedled Bidding.

14.201-7(d)

Yes

52.214-30 Annual Representations
and Certifications—Sealed
Bidding.

14.201-6(u)

52.214-31 Facsimile Bids.

14.201-6(w)

Yes

52.214-32 Late Submissions,
Modifications, and
Withdrawals of Bids
(Overseas).

14.201-6
@4

Yes

52.214-33 Late Submissions,
Modifications, and
Withdrawals of Technical
Proposals under Two-Step

Sealed Bidding (Overseas).

14.201-6(v)

Yes

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR)
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PRI NCI PLE TYPE AND/ OR PURPOSE O CONTRACT

p
PROVI SI ON OR CLAUSE PRESCRIBD J or | I BR FPl CR]J FP] CR| FP] CR] FP | CR | T&M|LMW | COM| DDR | ASE JFAC ] INDJTRN | SAP J UTL | C
IN c SUP | suP |R&D JR&D | SvC | svC JcoN JcoN | LH SVC DEL SVC
52.232-22 Limitation of Funds. 32.705-2(c) | C| Yes A A A A A A A A A
52.232-23 Assignment of Claims. | 32.806(a)(1) | C | Yes Al A A A Al A A A Al A A A Al A A A Al A
Alternate | 32.806(a)(2) | C | Yes Al A A A Al A A A Al A A A Al A A A Al A
52.232-24 Prohibition of
Assignment of Claims. 32.806(b) C | Yes A A A A A A A A A A A A A A A A A A
52.232-25 Prompt Payment. 32.908(c) C | Yes Al A A A Al A Al A A A Al A A A Al A
52.232-26 Prompt Payment for
Fixed-Price Architect-
Engineer Contracts. 32.908(a) C | Yes A
52.232-27 Prompt Payment for
Construction Contracts. 32.908(b) C | Yes R R
52.232-29 Terms for Financing of
Purchases of Commercial
Items. 32.206(b)(2) | C| No A A A
52.232-30 Installment Payments
for Commercial ltems. 32.206(g) C | Yes A A A
52.232-31 Invitation to Propose | 32.205(b)
Financing Terms. 32.206 P | No A A
52.232-32 Performance-Based
Payments. 32.1005 C| No A A
o]
0 32.1110
52.232-33 Payment by Electronic 3, (a(1),
Funds Transfer—Central (b), and
o] (o]
52.232-34 Payment by Electronic | 32.1110
Funds Transfer—Other than @, (2,
Centra Contractor (b), and
Registration. ©(2) C | Yes Al A A A Al A A A Al A A A Al A A A Al A A
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PRI'NCI PLE TYPE AND/ OR PURPOSE OF CONTRACT
p
PROVI SI ON OR CLAUSE PRESCRIBD Jor [IBRJUCF] FP] CR| FP | CR]J FP]J CR| FP | CR | T&M LMW | COV| DDR | ARE JFAC | INDJTRN |SAP J UTL] C
IN c SUP | suP |R&D JR&D | SvC | svC JcoN JcoN | LH SVC DEL SVC

52.232-35 Designation of Office

for Government Receipt of

Electronic Funds Transfer

Information. 32.1110(c) C|Yes| | Al A A A A A A A A A A A A A A A A A A
52.232-36 Payment by Third 32.1110(d)

Party. and (€)(3) ClVYes| | Al A A A Al A A A A A A A A A A A A A A
52.232-37 Multiple Payment

Arrangements. 32.1110(e) ClVYes| | A A A A A A A A A A A A A A A A A A A
52.232-38 Submission of

Electronic Funds Transfer

Information with Offer. 32.1110(g) P|Yes| L Al A A A Al A A A A A A A A A A A A A A
52.233-1 Disputes. 33.215 C|VYes| | Al A A A Al A A A A A A A A A A A A A

Alternate | 33.215 C|VYes| | Al A A A Al A A A A A A A A A A A A A
52.233-2 Service of Protest. 33.106(a) P| No| L R R R R R R R R R R R R R R R R R
52.233-3 Protest after Award. 33.106(b) C|VYes| | R R R R R R A R A A R A R R

Alternate | 33.106(b) C|VYes| | R R R R A A A A A
52.234-1 Industrial Resources

Developed Under Defense

Production Act Titlelll. 34.104 C| N A A A A
52.236-1 Performance of Work by

the Contractor. 36.501(b) C | Yes A
52.236-2 Differing Site

Conditions. 36.502 C | Yes A A (©]
52.236-3 Site Investigation and

Conditions Affecting the

Work. 36.503 C | Yes A A (0]
52.236-4 Physical Data. 36.504 C| No A A
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p
PROVI SI ON OR CLAUSE PRESCRI BD J or |I BR FP] CR]J FP] CR| FP]| CR ] FP TE&M LW | COM| DDR | ASE JFAC | INDJTRN |SAP J UTL | C
I N C SUP ] SUP | R&D | R&D | SVC ] SVC | CON LH SVC DEL SVC

52.236-5 Material and

Workmanship. 36.505 C | Yes R A
52.236-6 Superintendence by the

Contractor. 36.506 C | Yes A A O
52.236-7 Permitsand

Responsibilities. 36.507 C | Yes R A A
52.236-8 Other Contracts. 36.508 C | Yes A A O

[Thenext pageisMatrix 39.]
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